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Dear Ms. Stormont:

This is in response to your letter dated March 7, 2006. In that letter, you requested that
the Commission review the Division of Corporation Finance’s February 28, 2006 no-action letter
regarding a shareholder proposal submitted to Abbott by Marion Catron.

Under Part 202.1(d) of Section 17 of the Code of Federal Regulations, the Division may
present a request for Commission review of a Division no-action response relating to rule 14a-8
if it concludes that the request involves “matters of substantial importance and where the issues
are novel or highly complex.” We have applied this standard to your request and determined not
to present your request to the Commission.

We also have viewed your letter as a request that the Division of Corporation Finance
reconsider its position. After reviewing the information contamed in your letter, we find no basis
to reconsider our position.

_ . Sincerely,
PROCESSED %%Z%%’V*
{ MAR 31 m Martin P. Dunn
THOMSON Deputy Director
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Leana Stormont

People for the Ethical Treatment of Animals
March 22, 2006
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cc: John A. Berry
Divisional Vice President
Securities and Benefits
Domestic Legal Operations
Abbott Laboratories ’
100 Abbott Park Road
Abbott Park, IL 60064-6011



- erred in finding that Abbott may exclude Ms. Catron s proposal from its 2006 -
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Ms. Nancy Moms - ; | R 757-622-PETA
Secretary | A » . . 757622:0457 (FAX)
‘U.S. Securities and Exchange Commission o . ~ PETA.org
Office of the Secretary : ' ' _ info@peta.org

100 F Street, N.E.
‘Washington D.C. 20549
(202) 772-9324 (fax)

Re: Request for Cornnussmn Review of Staff No-Actlon Letter (February =
- 28,2006) Regarding Shareholder Proposal Submitted by Marion Catron.
to _Abbott Laboratories Pursuant to 17 C.F.R. § 202.1(d)

~ Dear Secretary Motris:

On behalf of Marion Catron, People for the Ethical Treatment of Animals

- (“PETA”) respectfully requests that the Securities and Exchange Commission

~ (“the Commission”) review the no-action letter issued by the Office of Chief
‘Counsel, Division of Corporate Finance dated February 28, 2006 (“No-Action
Letter”) to Abbott Laboratories (“Abbott” or “the Company”).! Ms. Catron is a
member and supporter of PETA and has named the undersigned as her designated -
representative. For the reasons that follow, we respectfully submit that the Staff

proxy materials pursuant to Rule 14a-8()(12)().2 PETA requests that the
Commission issue an opinion reversing the Staff’s response and concurring that it
will recommend enforcement action if the Company excludes the proposal.

I. The Animal Welfare Proposal Presently Under Review

‘Thls request for review involves a shareholder proposal (the “Animal Welfare
proposal”) submitted by Ms. Catron for-inclusion in the Company’s 2006 proxy
materials. The Animal Welfare proposal requests that Abbott issue a report to

- shareholders on the feasibility of extending its animal welfare policy to outside
.contractors and on the feasibility of implementing enrichment measures for
animals used in research at both in-house and independent contract testing

! The NoQAction Letter alohg with Abbott and PETA’s respective letters to Staff, are
Exhibit A to this request.

? In support of this request for review, PETA incorporates by reference but has not
reproduced the arguments set forth in the letter dated January 11, 2006, which was
submitted in opposition to Abbott’s No-Action letter. .
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facrhtres 'The Animal Welfare proposal concedes that Abbott beheves animal testmg isa
necessary componert of “drug dlscovery and development” and that animal testing will be a fact -
of life for the foreseeable future.* For that reason, the proposal is concerned exclusively with the
' welfare of ammals used in tests carr1ed out by or on behalf of the Company o

As. eluc1dated by the Supportrng Statement ‘the proposal was motlvated by the urgent needto |
ensure that all research conducted for Abbott—be it in-house or by independent laboratories—
‘comports with the Company’s animal welfare policy." This need came to light after atrocities

- involving- wanton cruelty and gross neglect were documented at an 1ndependent ammal testmg

facrhty owned and operated by Covance Inc. and drsclosed by the medra

It is 1mportant to note what the Ammal Welfare proposal does not do the proposal does not ask -
the Company to ehrmnate animal tests, to reduce the number of animals consumed in research '
or to take any actions in regard to the reduction or refinemerit of animal tests, In fact, the
proposal does not ask the Company to take any action at all that would modify or alter the
_manner in which the Company carries out animal tests. The proposal doesn’t éven ask the.
Company to improve aniral welfare. Rather, it strarghtforwardly seeks i issuance of a report on
- the feasibility of extending Abbott’s existing : ammal wélfare policy so that it applies to outside’ -
fac111t1es and ensures that superror standards of care are provrded for all amrnals consumed in the* '
_ Company s research L '

_II The Prior Proposal—lee the Ammals 5 :' -

' In contrast last year’s proposal 1nformally known as the “Give the Ammals 5” or “GTA5” ‘
- resolution, asked Abbott to commit to a decisive course of action to dispense W1th five specific.
“animal tests and to replace those tests with validated non-animal smethodologies in the intérests
of sound science and the complete elimination of animal tests where validated non-animat _
o methodologres exist. The resolution further requested that the Board petition the government E
. agencies that require ‘safety tests to accept the vahdated non-ammal methods as total ’ '
r -replacements for animal tests ' :

- 2 This resolution has been s'nbmltted to eleven other companies. Of the twelve total companies, five have
_ filed no- -action letters in an attempt to exclude the animal welfare proposal from their proxy materials. As
" of this writing, the Staff has refused to concur in three instances. We are still awaiting the Staff’s - .

recommendat1on in response to the fifth no- actron letter. The various bases asserted to omit the proposal -

~ included vague, indefinite, and beyond the company 8 power to 1rnplement

- See “Animals in Biomedical Research, ” . o ‘
http://abbott. com/crtrzenshrp/crtrzen abbott/posmon cfm#ammal (stating “The majority of research at -
Abbott that mvolves the use of animals is centered on drug discovery and development”).

s Informatlon about PETA’s 1nvest1gat10n ata Covance ammal testmg facrhty in Vienna, Virginia is
available at www.CovanceCruelty.com. Covance Inc. is an independent contract laboratory that conducts.
animal tests for various industries including the pharmaceutical mdustry See Barr: animal research is for-
public’s safety, AZ. REP. , Oct. 21, 2005, at '

http://www.azcentral. com/arlzonarepub11c/eastvalleyopmrons/artlcles/ 1021cr- ed1t21 html (quoting .

_ Wendel Barr; president of early-development for Covance Inc. stating “We've worked with just about

every major company around the world. ”) . : :



.. We believe that the Staff erroneously concluded that the “Animal Welfare proposal could be .
‘omitted pursuant to Rule 14a-8(i)(12)(i) as argued in the Company’s letter to the Commission
- dated December 29, 2005. The proposal under review deals with substantially and discretely

different matters. The only conceivable rationale for the Staff’s ruling could be that both ;
- resolutions deal with animals. PETA firmly believes that asking the Board to issue a report on
- amending two aspects of the Company’s animal welfare policy is not substantially simildrtoa
request that the Company totally eliminate five specific animal tests. ‘Accordingly the proposal -
- may not be properly excluded under Rule 14a-8(i)(12)().5 -~ - ST

‘Matter as the Prior Proposal. n

- I ) The Pfoposél_:Uhdér'R'evie'jw_'DOes Not Deai '_W_ith Su_bsfa_nﬁélly :the Sam’e'S_ubje_:c’t -

** The Animal Welfare proposal and the GTAS tesolution both {r_élaté-to a di_vérs’e class of béings .

. collectively referred to as “animals.” A vast universe of issues and concerns arise within the .

context of the interactions that human beings have with other animals. The use of animalsin. -

- product testing is orie broad catégory of animal-related issues with far-reaching economic, -~

scientific and ethical dimensions. While both proposals fall under the rubric of “animal testing,”

~ they address entirely different substantive concerns and seek very different forms of effectuation. -

In SEC Release No. 34-2009] (August 16, 1983) the SEC explained its reason for adopting the

~ “substantially the same subject matter” standard, stating that staff determinations should be -
“based upon a consideration of the substantive concerns raised by a proposal rather than the
specific language or actions proposed to deal with those concerns.” Thus, the substantially
similar determination hinges on the substantive concerns raised by the proposals at issue.

The fact that two proposals relate to the same subject matter or class is not dispositive under
Rule 14a-8(i)(12)(i).The staff has consistently found that where two proposals address different
substantive concerns involving the same broad issue, the second proposal will not be barred by
- the earlier proposal. For example, in Cooper Industries, Inc. (January 14, 2002) the company
was required to include a shareholder proposal which requested a report detailing social and
environmental issues related to sustainability notwithstanding the company’s a’fgu_ment thata -
prior proposal that asked the company to adopt a set of global corporate standards on human
rights, workplace safety, and the environment was substantially similar. The company argued
that the proposals were substantially similar in that both proposals focused primarily on living

wages, social justice, and environmental issués in the communities where the company operated.

The Staff did not concur. See also V.F Corp. (Feb. 19, 1987) (the proponent’s first proposal
asked the company to implement the MacBride labor principles. The second proposal asked the ‘
board to establish a review committee to undertake an in-depth review of Northern Treland

- operations); General Electric Co. (Feb. 4, 1988) (the proponent’s first proposal asked the _
company to develop an action plan to provide assistance to utilities to retire nuclear reactors and
convert to-coal or gas power systems. In the second proposal, the proponent requested a report
detailing safety concerns related to boiling water reactors); Dresser Industries (Jan. 25, 1984)

® It should be noted that where animal tests are replaced with non-animal methodologies,‘-the issue of
animal welfare with respect to those tests becomes moot. - ' :
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(_thel first i)ropds_al askcd the company to sign the Sullivan Principles. The second proposal -+
requested a report on the company’s labor policies and practices in South Africa). - -

- The Commission’s stated reason for focusing on substantive concerns was expressed when the S

Rule was amended in 1983. “The Commission believes that by focusing on substantive concerns - ..

addressed in a series of proposals, an improperly broad interpretation of the new rule will be’
avoided.” SEC Release No: 34-20091 (Augus_t- 16, 1983). T T

" Specifically on point, the Staff has brevibuSIy stated that two pr0posa1$’deiéﬁrigz with the use of L

- animals in product testing do not necessarily implicate 's.ubvs'tva,'nvti‘al_ly'thésam'e‘: subject matter. In -
- Bristol-Myers Squibb Company (March 7, 1991), the Staff stated that Bristol-Myers Squibb . "

~ similar” rule. The proposal under review in Bristol-Myers Squibb requested that thé company

' testing: The Staff held that the proposal could not be excluded where a priot proposal requested a - - -
report detailing the scope of the company’s use of animal tests in product testing, The Staff -« .
stated: o i productiesting The Staff -

- In arriving at this b_os_i’_cion the staff takes particular note of the fact that, while the L
~ four proposals concern the same broad issue (i.e., use of live animals in product = _
- development and testing), the present proposal recommerids that the Company take' .~

*

~averyactive and defined course of action as to the broad issue (i.c., cease all =
~.animal tests not required by law and drop certain products). The previous - .
proposals asked only that the Company take a passive cause of action (i.e., supply .
information). Accordingly, the staff does not believe the Company may rely on .
- Rule 14a-8(c)(12) as a basis for omitting the proposal from its proxy materials.
*_.(emphasi‘ss’upplliéd)”.-v o N S o

- leethe feSpectiye prQij_oéal's_ at issue in Bristol—-Mye'rs.{Sq’uibb‘, the GTAS proposal "a‘skéd t'h_e B
- Company to take a very definite course of action with respect to the broad issue of'animal -

~ testing. A's summated in the Staff’s response to no-action letters submitted by a number of other c
- pharmaceutical and chemical companies “The [GTA5] proposal requests that the board commit

could not omit a shareholder proposal dealing with animal testing under the “substantially . =~ -

cease all animal tests not required by law and quit selling certain products that required animal . = . -

* to using non-animal methods for cértain assessments, commit to replacing animal-based tests and

' petition the re_:levant'regulatory agencies to accept non-animal methods as replacements for
animal based methods.” 3M Company (February 22,2005). ~~ =

Conversely, the Animal Welfare proposal asks the Company to take a passive course of action by -
issuing a report on the feasibility of extending its policy to outside contractors and the feasibility
- of providing superior standards of care to animals. As summated by the Staff’s resporise to other
no-action letters, “The [Animal Welfare] proposal requests.that the board issue a report to
- shareholders on the feasibility of amending Pfizer's animal use policy in two specified ways.”
- Pfizer Inc. (February 9,2006). -~ ' o L



~ IV. Inconsistent No-Action Determinations

Dunng the last eighteen years, the Staff has ruled on a number of proposals _subrhitte_d by PETA
-that implicate the use of live animals in consurmer product testing. For example, in Proctor & o

. Gamble (July 27, 1988) the Staff denied Proctor & Gamble’s no-action relief holding that 4

“proposal which requested that the company cease all animal tests not required by law and_,,bé'giri,.'
- to phase out product lines that could not be marketed without animal tests, was not substantially -

- similar to a prior proposal which requested that the company report on the cost of live-animal - - .

 testing. In'its denial, the Staff stated “The proposal relates to the preparation of areportto
- sharchOId_e'rs regarding the scope and cost of live-ani:nal testing i‘nCo_m'pe_my research.” . .
' Justas Proctor & Gambie argued that the '“unde'rlying.»‘subjéct,bf both _pr'_opbsal's'i_s mamfestly -
that of the Company’s practice of conducting safety testing of products on animals,” Abbott "

“argues that the proposals are substantially similar because “the substantive concern of both .

proposals is animal-based testing.” '(No-'_Action Letter, p. 5) The Proctor & Ganble opinion - .

- reflects the Commission’s long-standing intent to focus on the substantive concerns raised bya .~ .

. proposal in order to determine whether the proposal should be excluded for being “substantially -

 similar” pursuant to the policy objective embodied in Rule 14a-8(i)(12)(i). PETA is concerned
that the inconsistency that has arisen as aresult of the Staff’s recent recommeéndatiorn in this case
will lead to unnecessary confusion and will encourage companies to contest the inclusion of - i

. shareholder proposals whetever the subject of live animal testing is at issue in the future,
" As was the case in Proctor & Gamble, the GTAS resolution and the Animal Welfare proposal

- were intended to address entirely distinct substantive concerns. To that end, they request that the:
- Company take vastly different courses of action—the former attempts to completely eliminate -

five specific animal tests; the latter requests in-depth information. Thus, both the conceptual and )
. substantive thrusts of the two proposals are manifestly distinct. Abbott’s attempt to conflate the - -
. two simply because they implicate the same broad issue lacks credibility. Abbott would have the
 Staff believe that the two proposals are substantially similar. Notwithstanding Abbott’s - .
argument, PETA can only hope that the Company understands the difference between not using - - . -

- animals at all and providing superior care to the animals they are continuing to use.”

F or the foregoing reasons, PETA respectfully submi_tbs' that the Co,mll-nissiovhv should grant *
- discretionary review of the no-action determination that forms the subject of this appeal, and

reverse the Division of Corporate Finance’s determination that Abbott Laboratories may exclude

Ms. Catron’s shareholder proposal pursuant to Rule 14a-8()(12)(@).

. If the Commission has any .questions”orwould like to discuss this matfef, please fdQ_’no't' ’hes'i'tate‘

to contact me. I may be reached by telephone at 757.962.8327 or email at LeanaS@peta.org.
-Abbott’s legal representative, John A. Berry, may be reached via facsimile at 847.938.9492.

" See, e.g., Chevron Corporation (February 29, 2000) The company was denied no-action relief and
required to include a proposal requesting a report on the environmental damage that would result from
Chevron’s plan to drill for oil and gas in the Arctic National Wildlife Refuge. The Commission - - -

- acknowledged that the proposal dealt with the same subject matter as a previous proposal, i.e. drilling in
ANWR, but stated that the proposal could not be properly omitted because “the present pfopOsal‘re'q'uests
an environmental impact study on the results of such operations rather than their immediate cessation.”

5



cc:

- Very truly yours,

| Ltons: Yo b

~ Leana Stormont
Counsel - :
: ‘Research & Investlgatlons

EﬁCl |

' .JohnA Berry v
- Divisional Vice Pre51dent
* Securities and Benefits

- Domestic Legal Operatlons

- Abbott Laboratories -

100 ‘Abbott Park Rd. . S
Abbott Park, IL 60004- 6011 N
847 938 9492 (fax) o

o Mary Beth Breshn

Special Counsel

- Division of Corporatlon F mance :
. Office of the Chief Counsel -

- 100F Street, N.E.
‘Washington D.C: 20549

- 202, 942. 9525 (fax)

Marion Catron '

- 130 Lockerbie Ln.

Wilmette, IL 60091

o (Via regular mail)




EXHIBIT A

A-1 :
Staff’s N o-Actlon Letter
February 28, 2006

A-2
Abbott Laboratorles No-Actlon Letter
December 29,2005

A-3 :
o PETA’s Opposntlon to Abbott’s No-Action Letter
a - January 11,2006
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CC:
UNITED STATES

* .SECURITIES AND EXCHANGE COMMISSION
k B ’WASHINGTON, D.C. 20549'-3010_ ‘ :

: DVISIONOF
CORPORATION FINANCE

~ February 28,2006

- - . John A. Berry
s Divisional Vice President,
_ Securities and Benefits
Domestic Legal Operations L o
(Abbott Laboratories -~ o
- 100 Abbott Park Road ' o L o
Abbott Park, IL 60064-6011

- Rer  Abbott Laboratories o B _
~ Incoming letter dated December 29, 2005 -

Dear Mr. Berry:

N This is in response to.your letter dated December 29, 2005 concerning the
shareholder proposal submitted to Abbott by Marion Catron. We also have received a
letter on the proponent’s behalf dated January 11, 2006. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent. L -
- In connection with this matter, your attention is directed to the enclosure, which .. -
. sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals. ' o S

~ Sincerely,

- Eric Finseth .
Attorney-Adviser

. Enclosures

cc: - Leana Stormont o -
. Research & Investigations Departmerit
People for the Ethical Treatment of Animals -
501 Front Street - . - ' o
Norfolk, VA 23510



. onrule 14a—8(1)(12)(1)

February28,2'006 o

‘Response of the Office of Chief Counsel
DlVlSlon of Corporatmn Fmance .

 Re: Abbott Laboratones : B
. Incommg Ietter dated December 29, 2005

» The proposal requests a report on the feasrbrhty of amendlng the company s
e vcurrent p011c1es regardmg ammal welfare to extend to contract laboratones

v There appears to be: some bas13 for your view Abbott may exclude the: proposal S
B under rule l4a—8(1)(12)(1) Accordmgly, we will not recommend enforcement : actionte .~
the Comm1ssmn if the Company omits the proposaI ﬁ“om its’ proxy materials in rehance_ L

R

. Sincerely, -

 Mary Beth Breslin
“Special Cdurisel'



- EXHIBITA-2

'Abbott Labdratories_’ No-Actioh Le&er .
| December 29,2005



- 'v 'ABB‘-O”I;'I"‘_LABORAT'(.V)R]E'SV RECEWED

| Ab:’?i(:ﬁ’l;ll)‘gt{égz{olégi%n 2005 0EC 30 PH b 13
Deéénibef '29,'2005 S
' "ByMésSe‘ngér )

 Securities and EXChahge"Commissibh'_
. Division of Corporation Finance :
- Office of Chief Counsel
100 F Street, NE.
. Washington, D.C. 20549 _ |
"Re:  Abbott Laboratories -- Shareholder Proposal Subniitted'b’y Mariorj Catron *
. L;idies’ and 'Gehtléfnén; ' R ‘ ' |

On behalf of Abbott Laboratories and pursuarit to Rule I4zi—8(j)'. under the Securities ..

B 'EXéhangt; Act of 1934, T hereby request confirmation that the Staff of the Securities and

‘Exchange Commission will not recommend enforcément action if, in reliance on Rule 142-8, we.

exclude a proposal submitted by Marion Catron from the proxy materials for Abbott’s 2006 .
-annual shareholders’ meeting, which we expect to file in definitive form with the Commission on
~ or about March 21, 2006, o T T -
o We received a notice on behalf of Marion Catron on November 11, 2005, submitting the
_ prbpo'sa}fOr"'cOnsideratibn_at our 2006 annual shareholders’ meeting. The proposal and N _
supportinig statement (a copy of which is attached as Exhibit A) (the “Proposal”) read as follows: -~

- WHEREAS , th'e"’Co'mpany coﬁddcts_ tests on animals as part of its product
~ -research and development; and : - B

| VWHEREAS,,t'he Company also retains independent laboratories to conduct tests -

on animals as part of product research and development; and o '

WHEREAS abuses in indepéndent laboratories have"recentbe'een-réVeaIed 'ahd
:disclésedv_by the media; and S . : .

~ “Policy”) posted on its website as part of its commitment to Corporate
" Responsibility; NOwW THEREFORE ' L e

, WHEREAS, the Company has an Aninials in Biomedicdl Research policy_(the

- BEIT RESOLVED, that the shareholders request that the Board issue a report to
shareholders on the feasibility of amending the Company’s Policy to ensure
- (a) that it extends to all contract laboratories and that it is reviewed with such
- outside laboratories on a regular basis, and {b) superior standards of care for -

\
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- animals who continue to be used for these purposes, both by the Company itself =~
- -and by all independently retained laboratories, including provisions to ensure that
- animals’ Ppsychological, social and behavioral needs are met. Further, the _
-~ shareholders request thiat the Board issue an annual report to shareholders on the
. extent to which in-house and contract laboratories are adhering to this policy,
‘including the implementation of the psychological enrichment measures.

" Supporting Statéinént:- g

- animal welfare policies on their websites relating to the care of animals used in

R product research and development. The Company, as an industry leader, is ;
- commended for its efforts aimed at minimizing “Unnecessary pain or suffering”

“and “reducing the number of animals used in any test we conduct . ..”

.Alfnumbé'r of phéﬁnacéutica] companies have adop,ted‘ and proﬁliheﬁtly published

~ However, the recent disclosure of atrocities recorded at Covance, Inc. has made =
the need for a formalized, publicly available animial welfare policy that extends to
all outside contractors all the more relevant, indeed urgent. Filmed footage
showed primates being subjected to such gross physical abuses and psychological
torments that Covance sued to stop PETA Europe from publicizing it. The o
Honorable Judge Peter Langan, in the United Kingdom, who denied Covance’s
petition, stated in his decision that the video was “hj ghly disturbing” and that just
~'two aspects of it, namely the “rough manner in which animals are handled and the
- bleakness of the surroundings in which they are kept . . . even to a viewer with no -
" particular interest in animal welfare, at least cry out for explanation.”

. Shareholders cannot monitor what goes on behind the closed doors of animal _

.~ testing laboratories, so the Company must. Accordingly we urge the Board to
:co‘mm_it to ensuring that basic animal welfare measures are an integral part of our
“Company’s corporate stewardship, o : ' ' N

We urge sh‘areholder's to sup‘port.this Re'sol'utibn.' |

" ... Pursuant to Rule 14a-8(j), I have enclosed six copies of the Proposal and this letter, _
which sets forth the grounds upon which we deem omission of the Proposal to be proper. I have -
also enclosed a copy of all relevant correspondence exchanged with the proponent, as well as a
copy of each of the no-action letters referred to herein. Pursuant to Rule 14a-8(j), a copy of this

- letter is being sent to notify the proponent of our intention to omit the Proposal from our 2006 -
' proxy materials. SR '

_ o W_e believe that the Proposal may'b_e probérly'omitted from Abbott’s 2006 proxy |
_ -matenals pursuant to Rule 14a-8 for the reasons set forth below: o

13294217 91947408 - L 2




 with subStantiélly the same subject matter as a prior proposal that was included in.
-~ 0ur 2005 proxy materials and when previously submitted, the proposal did not .
receive the support necessary for resubmission. I o

B L The Proposal may be pfopérly,omitted lindér Rule '1_4_a78'(i)(1'2)(i) becausé it deals

 Rule 145;8(i)(12)(i) permits the ¢XClusioh of a shareholder pfbpdsal dealihg with
substantially the same subject matter as another proposal or proposals that has or have been

 previously included in the company’s proxy materials within thé preceding S calendar years” and

the proposal received “less than 3% of the vote if proposed once within the preceding 5 calendar
‘years....” | .. . ] RS _

<

o We included a proposal (the “Previous Proposal”) in our 2005 proxy materials filed on 4
March 18, 2005 which requested that Abbott: . : . ‘

1. Commit specifically to using only non-animal methods for asSesSing_ skin’
: - corrosion, irritation, absorption, phototoxicity and Ppyrogenicity. '

. 2. Confirm that it is in th_é Company’s best interest to commit to replacing
animal-based tests with non-animal methods.. - ‘

3. 'Petition the relevant regulatory agencies requiring safety testing for the
- Company’s products to accept as total replacements for animal-based
methods, those approved non-animal methods described above, along with
. any others currently used and accepted by the Organization for Economic
- Cooperation and Development (OECD) and other developed countries.

“A copy of the Previous Proposal as it appeared in our 2005 proxy materials is attached -

" hereto as Exhibit B. The Proposal and the Previous Proposal are substantially similar for

. purposes of Rule 14a-8(i)(12) since the substantive concemn of both proposals is animal-
- based testing. o ' BT ' '

- “Substantially the same subject matter,” as that phrase is used in Rulel4a-8(i)(12), does
not mean that the Previous Proposal and the Proposal must be exactly the same. Although the -
“predecessor to Rule 14a-8(i)(12) required a proposal to be “substantially the same proposal” as
prior proposals, the Commission amended the rule in 1983. In SEC Release No. 34-2009]
(August 16, 1983), the Commission explained the reason for and meaning of the revision,
stating: ’

" The Commission believes that this change is necessary to 'signal aclean break
- from the strict interpretive position applied to the existing provision. The - '
~ Commission is aware that the interpretation of the new provision will continue to
involve difficult subjective judgments, but anticipates that those judgments will
be based upon a consideration of the substantive concerns raised by a proposal
 rather than the specific language or actions proposed to deal with those concerns. -

f Whi]e the Staff initially seemed to take a Very restrictive view of the current version of ,

- Rule 142-8(i)(12) (see, e.g., Procter & Gamble Co. (July 27, 1988), which dealt with live animal
" testing), more recently the Staff has made it clear that Rule 14a-8(i)(12) does not require that the
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p_i"opoéals, or their subjeCt matters, be identical in order for.é-c'o'mpany. to exclude the later-- - I

submitted proposal. ' When considering whether a proposal deals with substantially the same. T |
* subject matter, the Staff has increasingly focused on the “substantive concerns” raised by the -

vl4a‘1-8‘(i)-(12_) when the proposal in qlicstion shares sumlar ﬁnderlying'SOCial or policy isé’ue‘s with
“a prior proposal, even if the subsequent proposal reco_mmcnd'c_ad that the company take different . -
actions. T , ) .

~ For example, in Bristol-Myers Squibb Co. (February 6, 1996), the Staff permitted -

exclusion of a proposal recommending that the board of directors form a committee to formulate . - -

- an educational plan to inform women of the possible abortifacient (abortion-causing) effects of

. More recently, in both Medtronic Inc. (June 2, 2005) and Bank of America Corp. o
(February 25, 2005), the Staff permitted the omission of proposals requesting that the companies:
list all of their political and charitable contributions on their websites. In prior proposals, B
shareholders had requested that the companies cease making charitable contributions. Again, =

despite the different actions requested and the different subject matters of the prior proposals. =
(ceasing contributions) and the proposals at issue (disclosure of contributions), the substantive -

as a prior proposal Tréquesting a report on the company’s vendor labor standards ahd_ compliance-
mechanism); Bristol-Myers Squibb Co. (February 11; 2004) (a proposal requesting. the board

review pricing and marketing policies and prepare a report on how the company will respond to ...
- . pressure to increase access to prescription drugs was excludable because it dealt with . -

substantially the same subject matter as prior proposals requesting the creation and

b 3

.. Jr. Company (December 13, 2004) dealing with two proposals to add “against to the proxy

1320421791947408 - o 4

implementation of a policy of price restraint on pharmaceutical products). But see Win, Wﬁgléy; o



The Proposal requests that Abbott 1ssue a report to shareholders on the fea81b1hty of .
amendmg its policy on animal-based testing so that it ensures superior standards of care for -~ © -
 animals used in testing and so that it applies to mdependent laboratories contracted by Abbott;

. while the Previous Proposal requested that Abbott cease conducting animal-based tests. Desplte -
 the different actions requested by the proposals ‘both the Previous Proposal and the Proposal deal -
with the same substantive concert and thus substantrally the sarhe subject matter for purposes of

‘Rule 14a-8()(12) - animal-based testing conducted by or on behalf of Abbott. Both proposals
(whether in their respective resolutions, recitals or supporting statements) discuss the alleged
pain and abuses suffered by animals used in’ ‘animal-based testing and argue that Abbott should
play a role in stoppmg such a]leged abuses albeit by carrymg out dlfferent actions.

, As evidenced in Exhibit C the Prevmus Proposal received 2. 51% of the vote.at our 2005 i
“annual meeting of shareholders.! Since the Previous Proposal failed to meet the requued 3%

‘threshold at the 2005 annual meeting of shareholders and the other rule reqmrements are’.

- satisfied, the Proposal may be excluded from the 2006 proxy matenals pursuant to Rule 14a—

C L B@12)G).

I Conclusion .

-For the foregoing reasons, I request your confirmation that the Staff will not recommend
-any enforcement action to the Comm:ssmn if the Proposal is omitted from Abbett’s 2006 proxy
- materials. To the extent that the reasons set forth in this letter are based on matters of law,
pursuant to Rule 14a—8())(2)(1u) this letter also constitutes an opinion of counsel of the -
'undersrgned as an attomey licensed and adnntted to practrce m the State of I]Imots

, f the Staff has any questlons thh respect to the foregomg, or if for any reason the Staff
‘does not agree that.we may omit the Proposal from our 2006 proxy. materials, please contact me
-at 847.938.3591 or Deborah Koenen at 847.938.6166. We may also be reached by facsimile at -
847.938.9492 and would apprem ate’it if you would send your response to us by facsimile to that
" ‘number. The proponent s Iegal representatwe Leana Stormont, thay be reached by facsimile at.
757.628.0781. ‘

1 Tabulétxon is as follows: votes cast for — 25,588,601 and votes cast against — 993,974,542 Pusuant to the Staff’s
' posmon on counting votes for purposes of Rule 14a-8(i)(12), abstentions and broker non-votes were not included for ‘
purposes of the calculation. See Staff Legal Bu!fctm No. 14, QuestionF.4 (J uly 13 2“1) :

13294217 91947408 . |



T PleaSe acknowledge fécéipt of this léﬁé_r'&nd the enclosﬁréé by daté-stamping thé. B
~ enclosed copy of this letter and returning it to the waiting messenger.- S

Very tﬂllY 'Y'Ou‘f,s_,' |

. JohnA. Beny o
- Divisional Vice President, - .-

- Securities and Benefits '

- Domestic Legal Operations )

~ Enclosures

cc:  Marion Catron -
'C/o Leana Stormont, Esq, .
Research & Investigations Department .
 People for the Ethical Treatment of Animals -~ -
501 Front Street .
Norfolk, VA 23510

- 13294217 91947408
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Exhibit A

- Proposal -




ABB OTT SHAREHOLDER RESOLUTION

. Thls Proposal is submltted by Marion Cmmn |

WHERBAS the Company conducts tests on ammals as part of its product mcarch and
‘ development; and | | | | o
| WHEREAS the Company also rctams mdependent laboratones to conduct fests on-
anrmals as part of product research and development, and T
o WHEREAS abuses in mdepondent hboratones have recently been ncvealed and "
. 'dlsclosedby the medra, and | , | B
. WHERBAS the Company has anAnzmals in onmea'zcal Research pohcy (the "Pohcy”) :.‘

posted on its webszte as part of its commitment to Corporate Responsxbrhty; NOW

"THEREFORE,

BE IT RESOLVED that the shmhomex‘s Tequest that the Board issue & repm 0
_ shareholders on the fcas'bxhty of amcndmg the Company s Pohcy o1 ensure (a) that it e.xtmds t0 |
| all contract laboratones and that it is revrewed wnh such outszde laboratones ona rcgular bas:s.
_and (b) supenor standards of care for ammals who continue to be used for these purposw,
by the Company itself and by all mdcpcndcnﬂy rermned labomtonw mcludmg provrs:ons to
"'ensure that ammals psychologrcal socral and bchaworal neods are met. Further the | :
: sharcholders request that the Board issue an annual report to shareholders on tho exbent to whrch
‘ m-house and contract laboratones are adhermg to this pohcy, mcludmg the mplemontanon of
: -tho psycho]ogloal énrichment measures. |

Stq:partmg Statement:

A number of pharmaccuﬁca.l compames have adOpted and prormnently pubhsbed apimal -

' welfare pOtheS on t.heu wcbsxtcs relatmg to the care of animals used i in product research and

ST PIP e A AAL VAR



-d.evclopment. Thc Company, as an mdustry leader, is oommended for its eﬁ'orts almcd at |
L »mmummng unnecessarypam or suﬁ‘enng” and “reducmg the number ofammals used in anytest :
we conduot o |
However, the recent d1sclosure of atrocmes recorded at Covance, Inc, has made the need
. for a formahzed, publicly avaﬂable ammal welfare pohcy that extends to all outsrde contractors
all the more relevant, mdccd urgent. Filmed footage showed prxmaies bcmg subjected to such
: gross physrcal abuses and psychologlca.l torxnents that Covanoe sued to stop PBTA Em'opc ﬁom
publxcrzmg it. The Honorablc Judge Petcr Langan, in the Umted Kingdom, who demed
: Covance s petrtron, stated in his decrszon that the wdeo Was “hrghly dlsturbmg” and that j Jnst two. |
| aspects of rt, namely the “rough manner in whrch ammals are handled and the bleakness of thc
L sunoundmgs in whrch they are kept .eventoa viewer with no partmular mterest in ammal
) 'welfare at least ay out for explanatwn.
| Shareholders cannot momtor what goes on behmd the closed doors of ammal testmg
= laboratones so0 the Company must. Accordmgly, we urge the Board to commit to ensunngthat
bas:c ammal welfare measures are an 1ntegral part of our Company’s corporate stewardshnp. N

We urge shareholders to snpport thrs Resolunon. oo

.- http.//abbottcom/cxtrzenslnp/cmzen abbon/posrﬁoncﬁn

% Thecase captioned Covance Laboratories Limited v. PETA Europe Lzmzred was ﬁled in the
- High Court of Justice, Chancery varsron, Leeds District Registry, Claim No. 5C-00295. In = : A
- 'addmon to rulmg in PETA’s favor, the Court ordered Covance to pay PETA £50,000 i in costs and'_ oo

L M s1 . amme o



' Exhibit B .

- PreviousProposal
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Shareholder Proposal Concerning In Vitro Testing (Item 5 on P»roﬁty Card)’ ’

V'John M. Carter (owner of 478 Abbott common shares) The Enid K. D1llon Trust (owner of 3 OOO Abbott common shares)
and Cornelia Cerf (owner of 300 Abbott common shares), through therr attorney, Susan L. Hall, 2818 Connecticut Avenue
N.W,, Washmgton, D.C, 20008 have informed Abbott that they mtend to present the following propesal at the meetmg

WHEREAS statistics published by research oversrght bOdlCS in North America and Europe document that the vast ma_;onty o
of pamful and distressing animal expenments are conducted to sansfy outdated govemment—mandated testing requtrements1
and that such testmg is'on the nse, and :

‘ WHEREAS nearly 60% of ammals used in regulatory testmg suffer pam ranging from moderate to seVere, all the way to
pain near, at, or above the pam tolerance threshold 3 generally. w1thout any pain relief and

WHEREAS, non—ammal test methods are generally less expensrve 4,

more raprd and always more humane than ammal-based :
‘_tests and : :

WHEREAS unlike animal tests non-animal methods have been scientifically va]xdated and/or accepted as tota] replacementss -

for the following five toxicity endpoints: skin corrosion (irreversible tissue damage), skin irritation (milder and reversible:

- damage), skin absorption (the rate of chemical penetration), phototoxicity (an inflammatory reaction caused d by the . L
interaction of a chemical with sunlight), and pyrooemcuy (a fever-like reactron that can occur when certain mttavenous drugs o

" interact with the immune system) .

NOwW 1TIEREFORE BE IT RESOLVED, th_at thc'shareholders ’re'q,uest that'the Board:

1.~ Commit specrﬁeally to usmg only non-animal methods for assessmg skin corrosxon, xmtatron, absorption, I
phototoxicity and pyrogenicity.

'2.‘ Conﬂrm fthat it isin the Company's best interest to commit to replacing animalQbased tests \vith nonoanimal methods.

30 Petmon the relevant regulatory agencres requiring safety tesfihg for the Company s products to accept as total

; replacements for animal-based methods, those approved non-animal methods described above, along with any others
currently used and accepted by the Organization for Econom:c Cooperatlon and Development (OECD) and other ’
developed countries. : : _ '

- Proponentls Statement in Support of Shareholder Proposal

This Resolution is designed to harmonize the interests of sound science with the elimination of animal-based test methods
where non-animal methodologies exist. It seeks to encourage the relevant regulatory agencies to join their peers in acceptmg
validated in vitro and other non-animal test methods. It will not compromrse consumer safety or violate applicable statutes
and regulatrons :

Further, this Resolutron commits the Company to end ammal testmg for five specific endpoints in favor of valid non-animal
methods. These include the 3T3 Neutral Réd Uptake Phototoxicity Test, human skin equivalent tests for corrosivity, anda’ . -
‘human blood-based test for pyrogenicity, all of which have been successfully validated through the European Centre for the
Validation of Alternate Methods.3 Several non-animal methods have also been adopted as Test Guidelines by the OBCD6 fan’
alliance of 30 member countries including the US, EU, Japan, Canada and Australia). Regulatory agencies in OECD member
countries are not at liberty to’ reject data from non-animal tests for skin corrosion, skin absorptron and phototoxrctty where
such data have been generated n accordance with an OECD Test Gu:dehne

We urge shareholders to support this Res'olution.



1y
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CCAC Animal Use Survey 2001 http.llwww ccac. calcnghsh/FACTS/FacframeausZDOl htm.

‘- Statistics of Scientific medum on vamg Ammals Great Britain - 2002, htth/www official- documents co. uk/document/cmSSlSSSﬁ/SSSé htm.
* CCAC Animal Use Survey -2001.

Derelanko MJ and Hollinger MA (Eds ) (7007) Handbook of Toxxcology, Second Ed, 1414 ppP- Washing_tdn. DC CREC Press.

‘ECVAM website: ln(leecvam.;rmt.

OECD test guidelines: hnp.//www oecd. org/document/ZZID .340,en ”649 34377 1916054 1 1 l 1 OOhtml




" ExhibitC

L Vqt_ihg‘Re.‘sults,for fhe Z:OOSF-"Annua_l. Meet'ingv ,
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. Item 4 Submrssron of Matters to a Vote of Securrty Holders

‘ Abbott Laboratorres held its Annual Mcetmg of Shareho]ders on Apnl 22, 2005 The followmg isa summary of the
matters voted on at that meetmg . . ,

_ " (@) The shareholders elected Abbott's entrre Board of Drrectors The persons ¢ elected to Abbott s Board of Drreetors and :
. the number of shares cast for and the number of shares wrthheld wrth respect to each of these persons, were as feilows

CWame. . .o ' - : 'vusrm- . Votes Withheld
Roxanne S. Austiit 1,335,745463 24,119,515
William M. Daley - 1,341,199.41F 18,665,567
H. Laurance Fuller 1,336,590,924 23,274,054

" Richard A. Gonzalez' -1,323,525,501 36,339471

- Jack M. Greenberg ’ - 1,338,458,177 21,406,801

. Jeftrey M. Leiden, MD., PhD 1,330,165,076 " 29,699,902
The Lord Owen CH 1,342,882,255 - 16,982,723
Boone Powell Ir. 1,337,056,319 - 22,808,659
Addison Barry Rand 1,337,206,795. 22,658,183 -

©'W.-Ann Reynolds, Ph.D. 1,333234,174 26,630,804

. RoyS.Roberts Co 1,343,081,511 16,783,467
Witliam D. Smithburg - 1335222369 24,642,609
John R. Walter 1,334,641,826 25,223,152 -
Miles D. White - 1,334,508,735

s

| 25356243
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_ (b) The sharcholders ratified the appointmerit of Deloitte & Touche LLP as Abbott's auditors. The number of shares . -
cast in favor of the ratification of Deloitte & Touche LLP, the number against, and the number ab_'staining'were as follows: * .

For © Against .. Abstain
~1,338,466,739 11750298 - 9647041 .

' "~ (o) "I'h.efsharei-lo]def.s rejected a shareholder proposal on executive cdmpeﬁsatiqn. The number of shares cast i_ri"faVGi‘ of
the shareholder proposal, the number against, the number ab_staining,_and the number of broker non-votes were as follows:

For - .  Against - - Abstain L _' B;okefNon-vote
- 58,830,774 . - 1,054,385,293. coo 19,061,307 - ' _227,587,-604, o

7 | (d) The shziréhbl_ders rejected a‘s_h'areholdcr proposal concerning perfonnénce—b:iéed 6pﬁ0ns. The number Of“sf'larcs‘casf .
~in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker nion-votes were as
follows: . o . - B L - T A

" For e CAgainst . mpge Broker Non-Vote

422868073 . 695048135 14361166 227587604

(&) The s'harcho'lder‘s'rejected a shaféholdef préposal cdncerhirig in vitro testing. Thé number of shares cast infavorof -

- the shareholder proposal, the number against, the number abstainj ng, and the number of broker non-votes were as fallow-s: :

For. - . Against . , Abstain " Broker Non-Vote

25,588,601 o 993.974,542 © 112,714,231 - 227,587,604

- (D The shareholders rejected a shareholder proposal cbrice’min‘g political contributions. The number of shares cast in-
favor of the sharetiolder proposal, the number against, the number abstaining, and the number of broker non-votes were as
follows: - - : o : oL T S T

For - | Against -  Abstain " BrokerNon-Vote
83,669,995 - 941974705 106,632,674 | 227587,604

.~ (g) The shva,reho]'ders réjectéd a shareholder proposal concerning HIV/AIDS-TB-Malaria Pandémiés.';l'he rumber of -

shares cast in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non- -
votes were as folows: : ‘ ‘ : - :

For " Against ‘ : LA bstain . B . Broker No.n-vdte
71,234,106 . 960,5 16,598 _ 100,526;670 L 227,587;604,

_(h)- The shareholders rejected a shareholder proposal on separatirvl‘g‘ the roles of Chair and CEQ. The number of shares _ l
cast in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes ‘
were as follows: . ' : S . :

i-‘oi' . Against ' - Abstain' ' . ) kroker Non-Vote
196,635,942 918,620,280 17,021,152 - 227,587,604
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PETA’s Opposmon to Abbott’s No-Actlon Letter
January 11, 2006 ‘ '
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~ January 11, 2006

RECFI“JED

3  mims AU LG - ,
BY REGULAR &ELECTRONICML g:?‘l;t:?g%’sggg%vtﬁﬁﬁaﬂ, | PEOPLE FOR THE ETHlCAL

‘Ofﬁce of the Chief Counsel o ‘ Cm’t?@ﬁi\ﬂt}ﬁ ‘;‘»‘;ﬁAH{:E e o TREAT!;A:-: r;;é)“ﬁrﬂsﬁ?mm‘s
- Division of Corporatlon Finance -~ - : o <. NORFOLK, YA zasto
U.S. Seciirities and Exchange Commxssron _ S Tel. 757-622-PETA
100 F. Street, NE. . o . . - Fax757-622-0457
Washmgton,DC 20549 k o f S S ~ -PETA.org

. Animals (“PETA”). Ms. Catron has ‘named the unders1gned as her desrgnated';'
' representatrve

.~ This letter is ﬁled in response toa letter dated December 29 2005, submltted
to the SEC by Abbott Laboratories (“Abbott” or “the Company”). The ..
* 'Company seeks to exclude a shareholder proposal submitted by Marion -

_ The Company argues that the proposal under review is substantrally the same- -

For the reasons that follow, we request that the SEC recommend enforcement -
'actron if the proposal is ormtted ’ : e

'Ms; Catron’s resolution is very s’traightforWa'rd:

"info@peta.oig

"Re: Shareholder Proposal of Marlon Catron for Inclusmn in the
2006 Proxy Statement of Abbott Laboratones

Ladres and Gentlemen
Catron, 4 member and supporter of People for the Ethical Treatment:of

as one filed last year and should be omitted pursuant to Rule l4a-8(1)(12)
because last year s proposal d1d not gamer enough votes.

‘ [T]he shareholders request that the Board i issue a report to shareholders
on the feasrbrhty of amendmg the Company s Pohcy to ensure (a)
that it extends to all coiitract laboratories and that it 1s revrewed with -
such outside laboratories on a regular basis, and (b) supenor standards
of care for animals who continue to be used for these purposes, both
by the Company itself and by all independently retained laboratories,
ineluding provisions to ensure that animals’ psychologlcal social and-
behavioral needs are met. Further, the shareholders request that the
Board issue an annual report to shareholders on the extent to which in-

_house and contract laboratories are adhering to this policy; mcludmg

' the rmplementatlon of the psycholog1ca1 enrlchment measures.

! The Pohcy is Abbott‘s Ammal in Bzomedzcal Research pohcy posted on the Company s
Web site at http //abbott com/crtlzenshlp/cmzen abbott/posmon cfim. -

.




“In short, Abbott is being asked to ‘re}Sor,t to shareholders on the feasibility of eXt__ending its ammal :

i\vevlfa.re policy to outside contractors; and on the feasibility of implementing enrichment

. measures for the anirnals-used in the Company’s laboratories and outside facilities. This

resolution is informally referred to by PETA as the “Animal Welfare” resolution. It has been

. filed with 12 pharmaceutical companies.”

Last year’s resolution, by contrast, réquestéd that the Board cbinini_t to u‘sing five in vitro-(non- . -

" animal) tests for assessing skin cortosion, irritation; absorption, phototoxicity and pyrogenicity,
- Last yeéar’s resolution was informally referred to as the “Give the Animals Five” or the “GTA5”

resolution; and is attached to Abbott’s No Action Letter at Exhibit B. The GTAS5 resolution was

filed with 16 companies for inclusion in their respective 2005 proxy materials.?

Rl & f'"he‘Propbsal-'Under ReviéWDpé& Not;fl)’eal-witii 'Su'b;'vtaniially t'he'Sanie .

Subject Matter as That Which Was Included in the 2005 Proxy Materials. -

| The,dissjimil:irity between the GTAS_réSQlution- and the Animal Wélfare»vpr-c')po;sal is not subﬂ_e‘.‘

The. GTAS proposal focused on substituting five validated non-aiimal test methods in place of =
their live-animal counterparts, along with petitioning for regulatory acceptance. In contrast, the.~

Animal Welfare resolution asks the Board to explore the feasibility of extending the Company’s . - ..

animal welfare policy to outside contracting laboratories.and to engure that enrichment ineasures -

", are made available for animals used in laboratory testing.

The Animal Welfare proposal and the GTAS resdlution are to éach other as egg repiacér istoa -

-privatized prison. Egg réplacer can be used in place of eggs, and may even be deemed superior fo
‘eggs because it contains no cholesterol, has fewer calories, and poses no threat of salmonella .

- poisoning. As the name implies, eggreplacet is a réplacement for a'chicken egg, just as the five -
~ invitro assays in'the GTAS resolution are replacements for their five live-animal counterparts,

On the Oth¢r_haﬁd,j'thé Anﬁnal Welfare resolution is similar to the réquiremems the government * -
would put in place when privatizing a penal system. Even though most of the prisoners’ basic -

- rights and fundamental liberties have been abridged, the government and/or the subcontractor

. still need to plan for shelter; food, and exercise or other recreation. The Animal Welfare -
- resolution simply seeks to extend animal welfare policies to the Company's outside independent

Tpet
_of the animals are met.>

laboratory contracters, and to ensure that the basicpliysical; psychologicat-and behavioral rice ds. -

P‘e.rhaps mdst telling are the 'very different supporting ste’itements for the two resolutions. The

~ GTAS resolution talks about harmonizing “sound science with the elimination of animal-based

test methods where non-animal methodologies exist.” It continues by explaining the five o
endpoints for which in vitro tests have been validated, and lists the many countries and membérs

2 Five cbmpani¢s filed no action letters in an attempt to omit the GTAS resolution from their 2005 'proky materials. |

. The Staff refused to concur in any of the companies' positions. The various bases asserted to omit the GTAS

resolutions included ordinary business operations, involvement in the regulatory process, and vague and misleading.

> Of course, animals confined in laboratories are innocent of any crime and are subjected to an artificial, stressful, .

and frequently painful world that they cannot possibly understand. :



. of the Orgamzatlon for Economic Cooperatlon and Development that have endorsed the non--.
o ammal methods : . .

On the other hand the current Anlmal Welfare resolutlon was msplred by the ¢ atrocmes

_ recorded at Covance, Inc.? [whlch] has made the need for a formalized, publicly. available a.mmal o
welfare pohcy that extends to all outside contractors all the more relevant indeed urgent.” The o

- supportmg statement goes on to cite'a lawsuit that Covance filed in the United Kingdom in an-

effort to enjoin PETA from showmg undercover video of the gross phys1cal abuses to primates: E

which were tecorded at Covance. The UK judge charactenzed the video as “hrghly dlsturbmg,” .
) ruled agalnst Covance and awarded PETA over £50 000 in attorney s fees and expenses R

'In short the GTAS resolutron suggested usmg five vahdated alternatwe methods to avord ammal .

i use entirely for those five tests. This year’s Animal Welfare. resclution is about how to treat -

*‘animals and satxsfy a modicum of their.needs when there is no perceived alternative to their use.
‘The issues at hand are vastly different. We are dlsmayed that Abbott Laboratories, whose
;research ‘consumes thousands of ammals every year, does not seem mterested in dlscemmg the
"drfferenee

" For the foregomg reasons, we respectfully request that the SEC advrse the Company that 1t Wlll
take enforcement action if Abbott fails to include the ‘proposal in its 2006 proxy materials. -
. Please feel free to contact me should you have any questions or requlre further mformatmn I
. may be reached drrectly at LeanaS@peta org or (757) 962- 8327 :

. Very trily yours,

o

_Leana Stormont '
‘ Counsel Research & Investlgatlons

‘_SLH/pe

ccr . JohnA. Beny, D1v1sron Vice President -
Abbott Laboratones : :
Ms. Marion Catron

- * Covatice Inc is an independent contract laboratory headquartered in Prmceton New Jersey. Compames engage -
Covance to perform laboratory testmg on products in all types of mdustry, mcludmg most fotably the
pharmaceutical industry: A recent article quotes the president of early development for Covance, Wendel Barr,.as
‘stating, “ We've worked w1th just about every maJor company around the world.” (AriZzona Repubhc 10- 21 -05) -
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© 2002 WL 63737 (S.E.C. No - Action Letter) . .
N . (SEC No-Action Letter)

RO - *1 Cooper Ihdﬁé‘triés, Inc.
~_.Publicly Avallable January _514, 2002 - -

 SECLETTER =

1933 Act/s2(1) .

. 'Mr. John'N. Galey -

-~ Post Office Box 3867 =
Thousand Oaks, CA 91359 .
‘Re: Sierra’Oil and Gas Lease Corporation . -

_Déanf;Gab§:  f1 ‘_?i T :£_!if:¢:_r‘  15 ‘;: u R T ; e L
It has.come to our attention that your firm is offering a filing service on behalf of persons who want. -
to enter the non-competitive drawings held by the Bureau of Land Management of the United States -

advertising and saj_eS'litgl‘ature"‘se‘r_)t to us, It appears that you c'bnd‘u’ctj;_t’hljsy'i_bqs_v_i__ne‘sifs’ by charging an - -
applicant teri dollars to'cover the filing fee with the Bureau of Land Management and a thrée to ten- - _
-dollar fee to cover your ad ministrative costs and services (viz., ‘selectlon of parcels and prepa ration’ of -
- necessary forms). - L T S T CLE et
With-respect to the conduct of your business of filing on behalf of others fof the monthly drawings of
Federal leases by the Bureau of Land Managemzent.we have the following ¢om_rhents.'GenEra_lly_ v
- speaking, a person who provides a service of this nature may furnish a list of only those leases he
- deems worthwhile to file upon from the list posted by the Bureau of Land Managemerit, or he may -
 ocommend specially in some fashion one or more leases over others on the llst. However, fi 1 only
forthe purpose of assisting’a prospective applicant In making 'a"sé_Iéfttlgn,'_bqséd'VUpdn"thel.eXp;érti»sé of

- the person providing such service, and in no way‘j_s_it.fqr the pq’rj_pqge{of_: aCtu“aIly';h_],,aking_;p_ef T

registration under the Securities Act R T
Because this position based upon the facts and representations In the salés matefial sent to'us, it -
'should be noted that any different facts or conditions might require a different conclusion. Fuither,
~ this letter only expresses the Division's position on eriforcement action and-does not purport to
express any legal conclusion on the questions presented. S A o

Sihcerely,'

‘Consuela M..Washington
_Attorney Adviser ‘
- " LETTER TO SEC
December 6, 2001 _

“THE SECURITIES AND EXCHANGE COMMISSION
'DIVISION OF CORPORATION FINANCE

OFFICE OF THE CHIEF COUNSEL

450 FIFTH STREET, N.W. .

WASHINGTON, D.C. 20549
Re: Cooper Ing_jus_tries, Inc. ,
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. the Past Proposal's supporting statement. The language and context of the Proposal make manifestly

- clear that "social-and environmental issues related to sustainability” refer to the same substantive -
concerns raised In the Past Proposal. Both the Proposal and-Past Proposal specif“ cally refer to

-"sustainable development" in the communities in which Cooper operates and to the payment of a-

- "sustainable living wage" as key elements of each proposal Rephrasing the core concepts of the Past

- Proposal, the newly formulated Proposal says companies need to go ""beyond the traditional functmns

_ of creating jobs and paying taxes, to include corporate pract»ces deslgned to protect human rights
worker rights,-land and the environment." ‘

*3 Even the Proponents themselves do not seem to dlstlnguish substantlvely between the Proposal
‘and the Past-Proposal. In Its cover letter notifying Cooper of the Proposal, co-filer Domini Social-*. -

Investments LLC states that "for the past three years we have co-filed shareholder resolutions w1th

" the Benedictine Sisters addressing our company's social and environmental performance. We continue. .
to encourage Cooper Industries to consider a dialogue with ‘us about these critical issues.”:Another :
co-filer, St. Joseph Health System, continues to refer in this year's cover letter to the key language

‘ used-in the Past Proposal ("global set of corporate standards"), stating "St: Joseph Health System:

- monitors the social implications of policies and practices of companies in which'we have investments. .
As shareholders, we have been meeting with Cooper Industries executives for the past several years: < -
focusmg on codes or-standards which the company uses as criteria or benchmarks for Its operations - -

- around the giobe. Shareholders remain willing to meet. and discuss the prlnCIples included m a global

* set of corporate standards for Cooper Industries.” :
Rule 14a-8(1)(12)(iii) allows a registrant to omit a shareholder proposal that deals w1th substantlally ’
the same subject matter as a proposal submitted three times in the previous five years if the proposal

__received less than 10 percent of the votes in the most recent submission. In adopting the present -

. version.of Rule 14a-8(i)(12), the Commission indicated that the’ ‘essential factor in determining the - L
applicability of the exclusion is the overall substantive concern addressed in the proposal and not the . -

specific language or actions proposed. See Securities Exchange Act Release No.-34-20091 (August 16, o
~.1983). Consistent with this policy, the Commission has permitted companies to exclude repeat
- subrnissions on the basis of similar substantive concerns, notwrthstandmg dlfferences in speciflc

. language or implementation actuvatles See, for example: L
-« Cooper Industries, Inc. (January 14, 1997) (a proposal, involving the proponents at issue hereln, ‘

_ requiring a report to shareholders on the relationship between executive compensation and social and-
~ environmental issues including wages paid to workers at maquiladora plants in Mexico had - : g
~ substantially the same subject matter as prior proposals requiring a review of wages and benefits;
~human rights and environmental standards at magquiladora plants); .
- s Eastman Chemical. Company (March 27, 1998) (a proposal to require the reglstrant to cease the
-~ manufacture of cellulose acetate tow had substantially the same subject matter asa prlor proposal =
requiring the divestiture of the registrant's filter tow product line); - -

» Bristol-Meyers’ Squlbb Company (February 6, 1996) (a proposal requiring the reg|strant to develop a .

plan to inform women of the abortifacient action of its products had substantially the same subject

matter as a prior proposal which would have prevented the regnstrant from gnvmg chantable
contributions to organizations which perform abortions); - :

*4 »:American Brands, Inc. (February 10, 1994) (a. proposal directing the registrant s Insurance

‘subsidlary to'commission a report related to smoking had substantially the same subject matter as

prior proposals directing another of the reglstrant's subsrdlarles to’ cease produclng and marketmg

tobacco products);

» The Gillette Company. (February 22, 1993) (a proposal requestmg a report on the registrant’s use of

live animals in-product testing: mvolved substantially the same subject matter as prior proposals

+ requesting, among other things, that the registrant cease animal testing entirely); ‘

» ‘Minnesota Mining and Manufacturing Company . (February 22, 1993) (a proposal requesting
implementation of the MacBride principles dealt with substantlally the same subject matter as'a
proposal asking for a report on the reglstrants equal opportumty and affirmative action polncres in

. Northern Ireland); and

.- The Interpublic Group of Companles (Aprit 3, 1992) (the subJect matter of a proposal that reglstrant

- Issue . a report on its South African operations was substantially the same as that of an earlier
proposal which would have required the registrant to divest itself of its South African operations).

Based on the foregoing, we respectfully request that the Division of Corporation Finance not -
recommend any enforcement action to the Commission if Cooper omits the Proposal from its Proxy
Materials for its 2002.Annual Meeting of Shareholders pursuant to Rule 14a-8(i)(12) issued under the -
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‘The Company contends that the Proponent's sustainability proposal is deals with substantially the .
‘Same subject matter as did shareholder proposals concerning international labor standards which - . -
.. ~were voted on by the shareholders in-previously years. This contention Is erroneous. - .- BT

- Arequest that a registrant institute or report on "sustainable operations” is not at all similartoa-
request that a.company .adopt or report on specified labor standards. For example, General Motors "
Corporation produces a sustainability report of the type requested by the Proponents. We quote from:

. the Introductory Executive Summary to its 2001 report (see - .- A
www.gm;com/company/gmab_iIity/sustainability/repor‘ts/Ol): e B e T ST
... the world demands more than great products, services; and strategy -- it demands vision and new - -
ideas; including the foresight and the resolve to take a leadership role in the growing field of -~ . .-
sustainablevde\‘_/elopment..~ o e [T RS e
‘At GM, we define sustainable development as our commitment to integrate economic, envirohmental

“and 'social objectives into our long-term strategic planning, as well our daily.bjpslness'de’cisions. ‘We

‘believe sustainable development can be a competitive advantage for us, if we move fast.and take a - .-

- . leadership roleiIn applying the principles and lessons ¢f sustainability in all facets of our business - =«

- around the world. - L : o L e

“*6 At this point,-the website has a link to another part of the GM website which contains a message .. = -

~from GM's CEO, which, after repeating-the above, goes on to say: v oo e L

At GM, we understand-that sustainability'Isa’Way of doing business. We treat it as we treat our.core" -
.values and key corporate b'e_nchmar_ks:‘we.set annual sustainability targets for.our opérations and”
measure our progress against those targets. Then we report our progress, using the framework set "

- forth by the Global Reportirig Initiative (GRI). .o - S U AT SR ST

. Finally, 'we make our data easily-accessible, by posting it on GMability.com. :This ensures . oo
transparency, allowing our stakeholders to evaluate our.performance and provides-other businesses -

-~ with-a mode! for applying metrics to their business practICes.‘We'thivnk it makes good business sense .

o == after all, what gets measured, gets done. ..~ : S S S A

.~ The. Proponent's shareholder proposal consists of a request to Cooper to produce a report of the type - .
“which General Motors has prepared annually for the past three years and which is aptly described .- . .

above. In contrast, the 2001 resolution submitted to Cooper presented a very different request. That

such matters as child labor, prison or other forced labor, standards for worker health and safety etc.
Thus, although there may be some minor overlap between a labor standards proposal.and a e
sustainability proposal (which deals, inthe words of GM; with "integrat[ing] economic, environmental
- and social objectives into our long-term strategic planning), since labor practices-or human rights .
concerns may be a small part of sustainability, the two proposals clearly have markedly different - . ...
_subject matters. - ‘ ' _ o R T
It is thus clear beyond cavil that the year 2001 proposal and the Proponents' proposal do not deal -
with substantially the same subject matter. : _ Lo T ‘ o .
Nor is it relevant that many of the proponents are the same as those who were proponents in past -
years.-Rule 14a-8(i)(12) bars the same proposals, not the same proponents, : R
For the foregoing reasons, the Company's argument that the Proponent's shareholder proposal is
“excludable by virtue of Rule 14a-8(i)(12) should be rejected. -~ .~ A ‘
In conclusion, we request the Staff to inform the Company that the SEC proxy rules.require denlal-of..........
‘the Company's no action request.- We would appreciate your telephoning the undersigned at (thru =
February 27) 941-349-6164 with respect to any questions in connection with this matter or if the staff
.wishes any. further_informat_ion. Please also note that the undersigned may be reached by mail or - -

‘contact information via the email address). -
' Vel;y truly yours,
Paul M. Neuhauser
- Attorney at Law
| ENCLQSURE"'
“November 1, 2001

H. JORN RILEY
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Smcerely yours,.
‘Adam Kanzer
. General Counsel - ~
o " ENCLOSURE |
November2 2001

.'.MR H. JOHN RILEY, IR., ceo

. COOPER INDUSTRIES INC

600 TRAVIS STREET, SUITE 5800 -
 HOUSTON, TEXAS 77002

Dear H. John Rlley ' ‘ L .
-St. Joseph Health System monitors.the socnal impllcatlons of pohcues and practlces of compames in
‘which we hold investments. As shareholders, we have been meeting with Cooper Industries
executives for the past several years focusing on codes or standards Wthh the company usesas ="
- criteria or benchmarks for its operations around the globe. Shareholders remain willing to meet and -
discuss the pnnclples included in a global set of corporate standards for Cooper Industries.. :
However, I am hereby authorized to notify you. of our intention to co-file with the. Benedlctme Slsters
-a shareholder resolution with Cooper Industries. This resolution asks your company to review or:
- amend, where applicable 'your code or standards for your international operations and reporta
. summary of this review to shareholders by October 2002, St. Joseph Health System submits this -
_resolution for inclusion in the proxy statement, in accordance Wlth Rule 14, A 8 of the General Rules
. and Regulations of the Securltles and Exchange Act of 1934, .
St. Joseph Health System owns 100 shares of -Cooper Industries stock A letter from the custodlan of
'our portfolio is attached verlfylng our- ownershlp and that we wIIl malntam ownership until after the .
annual meeting. - ' S
If you should, for any reason, deS|re to oppose the adoptlon of this proposal at the stockholders
- annual meeting, please mclude in'the corporatlon s proxy material the stockholder resolutlon and
. supporting statement as required by the aforementioned Rules and Regulatlons ' 2 A
- . The Benedictine Sisters (Sr: Susan: Mika) are considered the primary contacts for this resolutnon Thelr
.:address is: 530 Bandera Road San Antonlo TX 78228 Thank you for your attentlon to this matter o

Slncerely, _
Mary Ann Gaido™ .
Assistant Vice President’

| ‘ .. ENCLOSURE
3 b_November 6 2001 I

MR. H. JOHN RILEY, JR.

COOPER INDUSTRIES, INC,

600 TRAVIS STREET, SUITE 5800
HOUSTON TEXAS 77002 -

Dear H. John Rlley,

The Sisters of Loretto have been shareholders in Cooper Industries for over 20 years. In the past, we,
-as.shareholders, met with executives- of Cooper Industries on questions about how our corporation
does business. We have not had the opportunity for such meetings since your tenure as Chief
Executive officer of the corporation. Sustainable development in a global economy requires sound
environmental, social and financial performance It is important to us that Cooper Industrles have
_effective polices to this end. - :
*9 I .am hereby authorized to notify you of the lntentlon of the Sisters of Loretto to co- r”le, with the
Benedictine Sisters (primary filer), a resolution with Cooper Industries for consideration and action by
the shareholders at the next annual meeting. This resolution asks our corporation to prepare a report -
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‘The Congregation of Holy Cross, Southern Province looks for social and environmental as well as
. financial accountability in its investments, ‘We are particularly concerned about the social and -
. environmental issues related to sustainability. S Lo [
~ Therefore, I am authorized to notify you of our Intention to co-file the enclosed resolution, for- -
pré‘sentation;con‘slderation and action by the stockholders at the next annual meeting. - We are filing

-+ Insupport of the resolution sponsored by the Benedictine Sisters. We hereby;support,its inclusion in.

- Securitles: Exchange Act of 1934, L L e
- A letter from our portfolio custodian, A.G. Edwards & Sons, :Inc., is enclosed verifying that we are .-
beneficial owners of 75 shares of common stock in Cooper Industries. It is our intention to keep these -
shares in‘our portfolio at least until after the annual meeting.. - 0 Lo T
- ..We hope our company will-have acted positively by the time the proxy statement comes due at the .
_printer so that this resolution will prove unnecessary. We would Urge you to contact Sr. Susan Mika of
" “the'Benedictine Sisters if you believe that dialogue’might‘be,helpful._Hervtelephone number is (210) -
- 735-4988. Her emall address is smika@texas.net, - - R T T

‘.',You_r"struly;»-l: SO
Bro. Thomas G. Krieter, c¢.s.C. -

~Provincial Steward - _ _
BT - ENCLOSURE - =
No‘\’/febm'ber 5, 2001 ”

- H. JOHN RILEY, JR. -
PRESIDENT, CHAIRMAN, CEO
COOPER INDUSTRIES . Co
600 TRAVIS'STREET, SUITE 5800
HOUSTON, TEXAS 77002 -

~ Dear Mr. Riley, ST S
-Boston Trust Investment Management, Inc., a wholly owned subsidiary of United States Trust
* ..Company of Boston,is advisor to the Walden/BBT Domestic Social Index Fund (WDSIX-). The .

cdrh'p_anies with a commitment to customers, employees, communities and the environment will
prosper long-term. o . . ; o - : o
‘Therefore, we are submitting the enclosed shareholder proposal for inclusion in the 2002 proxy’

.| statément, in accordance with Rule 14a-8 of the General Rules and Regulations of the Securities

- correspondence related to this matter. I can be reached by phone at (617) 695-4706, by fax at (617) .

695-4708, or by e-mail at bostontrust @hotmail.com. Our best wishes for your continued success in
-serving all of your stakeholders. ' R - . _ . .

*11 We look forward to hearing from you. We would appreciate it if you would please copy

| ‘Sincerely,
Heidi Soumerai
Vice President
DIVISION OF CORPORATION FINANCE -

INFORMAL PROCEDURES REGARDING SHAREH_OLDER PROPOSALS
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Original Image of this Document (PDF) |

1987 WL 107651 (S.EC. No - Action Letter) - .
o . .- (SEC No-Action Letter)

- *1 V.F; ,_Cofpbration' R
. - Publicly Available February 19, 1987
T | . LETTERTO SEC’ |
December 11, 1986 N o
 Cecllia D. Blye; Esq. -
- Attorney Adviser DR
.- Office of the Chief-Counsel . -
-Division of Corporate Finance - P
.~ Securities and Exchange Commission = -

450 Fifth Street, NNW. . ..
Washington, D.C. 20549

- Re: V.F: Corporation--Shareholder Proposal under Rule 14a-8
‘We are submitting on behalf of V.F. Corporation (the "Company"), in accordance with Rule 14a-8(d). _
adopted pursuant to the provisions of the Securities Exchange Act of 1934, six.copies of (1) a letter -
. dated November 7, 1986 addressed to the Company from Attracta Kelly, O.P.; General Councll ...
-~ Member of the Adrian Dominican Sisters (the "Sisters"), advising that the Sisters intend to offer at
~ the Company's 1987 annual meeting of its shareholders a.proposal and (2) the resolutions and a
statement in:support of the proposal which accompanied the letter (cQIlective'l,y,.th‘e,",'Pro_stal").‘; -
- - The Proposal intended to be presented at the annual meeting of shareholders of the Company = .
~. requests the Board of Directors to establish a ‘Review Committee to conduct an in-depth review of the ,
Company's operations in-Northern Ireland and to report to the shareholders of the Company by May -
. -1988 the Board's progress in the establishment of the Review Committee, the findings and.- -~ = .
- recommendatioris of the Committee and Implementation plans for such.recommendations. .
~ The Company intends to-omit the Proposal from its 1987 proxy statement purstiant to sub-sections - .
- (©)(5), ()(7) and (c)(12) of Rule 142-8. . e S

1. ThebPrbpé-sévl i'elat‘é's. to _dperatidhs. iin =r\l‘(')r:t'h:er_n 'If‘e'la'h‘d Wthh é¢c’6i@nt,_'for‘lle:vs‘,s‘.tbh_'avh' 5% of the |
- Company's total assets at the end of its most recent fiscal year and for less than 5% of its net

earnings.and gross 'Sa_les_fdr_ Its most recent fiscal year, and the Proposal is not otherwise signiﬁcaht[y .
related to the Company's:business. e oL : L AP

- Six coples of the Company's Annual Report for the fiscal year ended January 4, 1986 are enclosed.

We have been advised by the Company that its subsidiary, Lee Appare! (UK) Ltd., had assets of
. $16,247,661 at January 4, 1986 and gross-sales of $26,426,496 and het earnings of $1,791,020 in-

- the 1985 fiscal year. These figures represented 1.9% of the Company's 1985 total assets; 1.8% of
the Company's gross sales and 1.3% of the Company's net earnings on a consolidated basis. The ‘

- Company has also advised us that it does not (1) -expect these numbers and percentages to increase
-significantly in the present fiscal year ending January.3, 1987, (2) presently intend to expand its
operations in Northern Ireland, or (3) foresee that such operations will approach the 5% threshold in
the foreseeable future. _ o SR T L .
Rule 14a-8(c)(5) permits an issuer to exclude from its proxy statement a proposal which relates to

- operations which accounted for less than 5% of the issuer’s total assets at the end of its most recent
fiscal-year, and for less than 5% of its-net earnings and gross sales for its most recent fiscal year, and -
is not otherwise significantly related to the issuer's business. The 5% economic test was added to this

~"Rule in 1983 presumably to provide the certainty -of an objective standard to a Rule that had
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determmatlon of what constitutes "substantlally the same subJect matter as a prlor proposal" will

"involve difficult subjective judgments, but anticipates that those judgments will be.based upona .

- consideration of the substantive concerns raised by a proposal rather than the specific language or-

- actions proposed to deal with those concerns." See Release No. 34- 20091 (August.16, 1983). The
substantive; duplicative concerns of the’ shareholder proposal as to the MacBride Principles considered -
at the Company's 1986 annual meeting of shareholders and the’ Proposal are equal employment '
opportunity and practices and Increasing minority representation in the workforce. ‘

The shareholder proposal concerning the MacBride Principles contained in the 1986 proxy statement
-of the Company was voted upon at the April 15; 1986:meeting of the shareholders. Of the total

- shares represented at the meeting, 2.77% voted in favor of the shareholder's proposal. , L

. Inasmuch as we believe that the Proposal for the 1987 proxy statement deals with substantially the

©same subject matter-as was considered at the 1986 annual meeting of shareholders, and the 1986 *

. proposal received an affirmative vote of less than'3% of the total number of shares. represented at

. the meetmg, it is our opinion  that the Proposal may be omltted from the Company $ 1987 proxy .
’ statement pursuant to Rule 14a 8(c)(12) ‘ . S L . v

‘.__'Slncerely, R
- - CLARK, LADNER, FORTENBAUGH &YOUNG _
' By M RUSTSHARP S Coe

oo "'-:"ENCLO‘S‘URE';-' .
' November 7, 1986 R

-Mr. Lawrence R. Pugh
V.F. Corporation ‘
1047 N. Park Road -
Wyomlssing, PA 19610

g Dear Mr. Pugh: : ' ' ‘ ' ‘
- The Adrian Dominican S|sters--1450 members throughout the United States--set up a Portfollo
-.Advisory.Board In 1975 to monitor our congregational investments in a socially responsible ‘manner. -
One area of concern for us is the grave situation of unrest and violence that continues between -
: Cathohcs and.Protestants:in Northern Ireland. Part of this situatlon Is due to dlscrlminatory policles
- toward- Catholics with respect to'employment. - e
~ While some minor efforts have been'made to ellmlnate dlscrlmlnatory employment practlces much
- work still-needs to be done. We want to. insure that V.F. Corporatlon ls maklng every effort to provlde ‘
equal employment opportunities in Northern Ireland. . : :
*4-1.am hereby. authorized to notify you of our Intention to. present the enclosed proposal for
conslideration and action by the stockholders at the next annual meeting. I hereby submit it for’
inclusion in the proxy statement in accordance with Rule 14 a-8 of the General Rules and Regulations
of the Securities and Exchange Act of 1934, The Adrian Sisters are owners of 6, 000 shares ofv F.:
" stock. A verlfcatlon of ownershlp is enclosed

‘ Slncerely, .
- Attracta Kelly, O P.-
~ . General Council Member
ENCLOSURE
VF--NORTHERN IRELAND
November 7, 1986
WHEREAS VF Corporat|on Ltd has two plant locations in Northern Ireland ‘
WHEREAS Northern Ireland has for many years been torn by political and rellglous strife, resultlng in

2,400 deaths during the past 17 years;
WHEREAS shareholders are justly concerned about the impact of such strife on the company's’
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.,Newtownards and Londonderry, is one of the largest foreign -owned firms in that country, S
WHEREAS, religious discrimination in employment has been cited by the: International Commission of
Jurists as being one of the major causes of the conflict in that country; - : .
WHEREAS; Dr. Sean MacBride, founder.of Amnesty International and Nobel Peace laureate has ’
recently proposed several equai opportunity employment pnncnples to serve as gundeiines for S
corporations in Northern Ireland.. These include: - . - '

‘1. Increasing the representation of individuals from underrepresented religious groups in the

- workforce including managerial, supervisory, administrative, clerical and technical jobs.

-.. .2, Adequate security for the protectlon ‘of minorlty employees both at the workplace and while R
traveling to and from work. : : Coe
.3. The banning of provocative reiigious or polltical emblems from’ the workplace S Coe
- 4, Al job openings should:be publicly advertised and speciai recruxtment efforts should be made to R
- attract applicants from underrepresented religious ‘groups. : el e
5. Layoff, recall, and termination procedures should notin practlce favor particuiar religious L
grouplings (sic). e
- 6..The abolition of job reservations, apprenticeship restrictions, and dlfferentlai employment criteria, -
which discriminate on the basis of religion or ethnic origin. - o
- 7. The development of training programs that will prepare substantlai numbers of current minority
employees for skilled jobs, Including the expansion of existing programs. and the creation of- new.

- - programs to train, upgrade, and improve the skills of minority employees.

*6 8. The establishment of procedures to assess, Identify, and actively recruit- minority empioyees
with potential for further advancement.

'+ 9. The appointment of a senior management staff- member to dversee the company s affirmative .

. action efforts and the setting up of timetables to carry out afﬁrmative action princnples
.RESOLVED, Shareholders request the Board of Directors to:

-1, Implement and/or increase activity on each of the nine MacBride principies and

~ 2. Report-to the shareholders by September 1986 on the company's progress In their impiementation '
including statistical information on the religious distribution of its overall workforce in Northern - -
Ireland, its supervisory and managerial staff, personnei office staff skiiied workers, unskilied workers,
clencai staff and apprentices : -

SUPPORTING STATEM ENT

':--Contmued discrrmination and worsening empioyment opportunlties have been cnted as contrlbutlng
to increasing support for-a violent solution to Northern Ireland's problems.

_—-Unemployment in Northern Ireland has reached record proportions, increasing by 101% during the
. last five years. Recent statistics released by the British Government show over 21% of the workforce
.as unempioyed Male unempioyment in some-Belfast neighborhoods has been estimated to be as high ..

as 80%. -

--An endorsement of the. MacBride Principles by VF Corporatlon demonstrate (suc) its concern for
- human rights and equaiity of opportunity In its international operations. Please vote your proxy FOR

»these concerns. : : o

THlE CORPORATION'S'STATEMENT IN OPPOSITION

The Corporation's practice worldwnde is to offer employment and advancement on a fair and non—' '
_discriminatory basis. It is the policy of the Corporation that equal empioyment opportunities be ,
~ extended to qualified persons regardless of their age, race, color, sex, religion or national origin, and
the Board of Directors supports this commitment.
The Corporation's-subsidiary in Northern Ireland is Lee Apparel (UK) Ltd ("Lee (UK)"), with piants in -
‘Newtownards and Londonderry. The Corporation also has a plant in Ardee, Republic of Ireland. Lee
* (UK) adheres to the guidelines of the Northern Ireland Fair Employment Agency (the "Agericy™) in its
“Guide to-Manpower Policy and Practice" and subscribes to the Declaration of Principle and intent -
-~ recommended by that Agency to promote and protect equality of opportunity in employment under
- the Fair Employment (Northern Ireland) Act 1976 (the "Act"). The Act is designed to promote equaiity '
of opportunity between persons of different religious beliefs and to eliminate discrimination in o
- employment on the grounds of religious belief or political opinion. Neither Lee (UK) nor the Agency
has ever received a complaint of discrimination in Lee (UK) plants.

.https'://webZ'.Wesﬂaw.com/result/documenttext.apr?rs=WLW6.0Z&service=Find&fcl=F als... 3/8/2006



o 1987WL 107651 o S PageTof9

' 'Slsters shareholder proposal must be mcluded in VFCorp s 1987 _proxy statement and that |t is not
- excludable by virtue of any of the prowsmns of Rule 14a 8(c)

‘Rule 14a 8(c)(5)

*8 In 1985, the Comptroller of the Clty of New York submltted a shareholder proposal concernlng
. VFCorp s operations in Northern Ireland to the Company for inclusion in VFCorp's 1986 proxy =’
statement. At that time;’ VFCorp objected to theinclusion of the.proposal in the proxy statement on:
the ground that.such a-proposal was contrary to the requirements of Rule 14a- 8(c)(5) The staff -
- rejected VFCorp's position-that the proposal dealt with matters: which did not raise important policy -
. questions. V.F. Corporation (January 8, 1986). This year, the Company has again made the ldentical
“argument and, indeed, phrased that argument virtually word for word identically with the way it was -
- phrased-‘last-year."No-reason-appears why the staff should reverse the sound position taken in the: -
V.F. Corporation letter last year that proposals concerning Northern Ireland raise lmportant pollcy
concerns and are therefore not- excludable by vlrtue of Rule 14a 8(c)(5) B ;

Rule 14a 8(c)(12)

The Slsters proposal is not excludable by V|rtue of Rule 14a 8(c)(12) desplte the fact that thelr Soeieg
" proposal deals with the Company's operations In Northern Ireland, as did-the 1986 proposal - T
" submitted by the City.of New York. In construing the appllcablllty of the revised version Rule 14a- 8(a)
. (12) to various shareholder’ proposals, the staff has consistently held that the term "substantlally the -
-same subJect matter" does not preclude a second shareholder proposal arlslng out of the same
*-underlying concern, so:long as the second proposal deals with a different aspect of that underlylng
~concern. Thus,.in Dresser Industries, Inc. (January 25,-1984), the revised version of Rule 14a- 8(c)
-(12)'was construed in such a way that a proposal that the issuer sign the Sullivan PrlnClples was

- deemed "not [to] deal with substantially the same subject matter as the proposal.... which’ requested'

-a report on Company activities in South Africa and on the Company's labor practlces and policles". in:

* South Africa. This staff decision was rendered subsequent to the 1983 revision of Rule 14a- -8(c)(12).
The instant case is almost identical to the Dresser Industries situation. Thus, the 1986 New York City

- proposal submitted to VFCorp dealt exclusively with the McBride labor principles (and thus is slmllar :
to the proposal in the Dresser situation dealing with the Sullivan principles). The Sisters" proposal
however, is a much broader proposal than the 1986 proposal, since it requests "an In- -depth" revnew“

.of all aspects of VFCorp's Northern Ireland operations. It is thus similar to the non-Sullivan proposal -
“in the Dresser situation since it requests areview of all of the Company's activities in the nation. The ‘
- fact that the review would include, as merely one aspect of that review; some. examination of the -

- labor policies being pursued by VFCorp in Northern Ireland is irrelevant, just as the fact that the -

- review requested of Dresser would have included the labor aspects of Dresser's operations In South- ‘

- Africa was irrelevant and did not mean that the broader Dresser resolution covered "substantlally the'
same subject matter" as did the Sullivan proposal. In connection with the foregoing,'it-should be’
noted that the in depth review requested by the Sisters' proposal would include many toplcs not

~ related to labor concerns. For example, the review could be expected to include, Inter alia, matters
_such as profitability, markets served, adequacy of equipment, plant location, safety issues, the effect :
of changes In the political milieu, and the effect of the political turmoll in Northern Ireland on the

" plant's-operations, including such questions as how to operate a plant under such turmoil conditions,
whether the turmoil should cause the Company to withdraw from Northern Ireland (I am informed
‘that some American companies, such as American Brands and Armco, have. closed some or all of their
‘Northern Ireland-operations) or what further deterioration in the situation might cause VFCorp to
consider seriously pulling out of Northern Ireland. Finally, it is clear that any complete review of
"VFCorp's. Northern Ireland connection would cause the Company to consider whether its presence
there may affect both its good will and its sales in the United States.. As far as the latter point is
concerned, the fact that major municipal pension funds, as well as Church groups, both Protestant
and RomanCathollc, have become concerned about the Northern Ireland issue is some evidence that
a corporation as dependent on retail sales as Is VFCorp could suffer serious economic harm (including
possible boycott activities) in the United States if it were not séen to be responsive to the problems

. .arising-out of its Northern:Ireland operations. It is thus clear that the Sisters' proposal raises much

- broader issues than did the 1986 New York City proposal. Therefore, just as in the Dresser situation,’

'the Sisters' proposal should not'be deemed to address substantially the same subject matter as did
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1984 WL 47265 (S.E.C. No - Action Letter) -~ .~ .
R o (SEC No-Action Letter) - .

. *»1”’_Dres'sé_‘r I\r‘ldustriés-,f I‘ncorpo"rated: '
- Publicly Available January 25,1984

. LETTERTOSEC

- November 23,1983 .

. 450 Fifth Streét Northwest .

- Washington, D.C. 20549

.- Reé: Dresser Industries, Inc; :
Omission of Shareholder Proposal

- Securities and Exchange Covmmis'si’on'}‘ o

"~ Gentlemen:- - L : SR e e o
. Dresser Industries, Inc. (the "Company™) has received a letter from the Rt. Rev. Milton L. Wood, Vice -
~ President of the Domestic and Foreign Missionary Society of the Protestant Episcopal Church inthe -~ -~
- .United States of America (the "Episcopal Church") notifying the Company that the Epliscopal Church
~intends to present a proposal for consideration atthe 1984 Annual Meeting of Shareholders of the
, Co‘mpany and requesting that_the_Co,mpa_ny,include the proposal and supporting statement inthe -
‘Company's:proxy materials for the 1984 Annual Meeting of Shareholders scheduled to be held on
March 22, 1984, .- . S T e
- The Company's management believes that the proposal and supporting statement may properly be . »
omitted 'und'er_:paragraphs__(c)(3),'(c)(10) and (c)(12) of Rule 14a-8 under the Securities Exchange - -
“Act of 1934 (the "1934 Act"). Accordingly, we hereby file with the Commission pursuant to Riile. 14a-8
(d) under the 1934 Act five copies of the following items: S P

L Letter dated November 7, 1983, from the Rt. 'Rev,.-M,i_l_toh'-vL_‘_." ded, _‘_.i,cf"e';Pvrévside_n'f of thé. Ebiscbﬁé_l s _
Church, to which letter is attached the proposal and supporting statement, . .. . - - .. -
~2,.Statement of:réasons. why the Company's management deems omissi

. ' _ , s pmission of the p'r'oposél‘-",a'naf--v. R
-supporting statement from the Company's proxy materials to be proper, . .. . S
Wevre‘quest that the commission staff advise the Company that said staff will hot. recommend any . -

- ‘action to the Commission if the aforementioned proposal and suppOrting_staternent are omitted for

the reasons described in the Company's statement. Should you-wish to discuss-this matter or should . -

. any question arise regarding confirmation that no action will be recommerided, I would appreciate
your calling me collect at (214) 746-6934. . . : R

Very truly yours,
Rebecca R. Morris

| ENCLOSURE
November 7, 1983 - |
Mr. 3.0, Murphy

~ President -~ -
Dresser Industries
Dresser Building

Elm at Akard -
Dallas, Texas 75201

_ ‘Dear Mr. Murphy: » _ , , ' '
-Since July 118, 1980, the Domestic and Foreign Missionary Society of the Episcopal Church has been a.
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proposals made to other companies. One large New York bank explained its'votes in support of these
-proposals; despite management's contention that although it wouldn't agree to the Suliivan
‘monitoring process, it endorsed and followed the six Sullivan points, as follows:
It s vital that the 400 companies [doing business] in South Africa endorse and practice the Suiiivan o
Princ«pies The deepening unrest in that country should convince them that it is-the least they can do.
It is very Iikely that a far greater invoivement might become necessary on their part to further a - '
poss:biiity of a bloodless evolution toward a multi-racial, discrimination-free society.;.. [A] more

B aggressive advance s essential to meet the demands which lie ahead (to train black managers,

‘ estabiish black enterprises upgrade and extend re5|dent|a| educatlonal and health services). .
| | SEC LETTER |
1934 Act / s 14(a) / Rule 14a 8 .
o _'January 25 1984 R
| ‘Pubiiciy Avaiiable January 25 1984

Re: Dresser Industries, Inc

‘Incoming letter dated November 23, 1983 . :

~ The proposal relates to a request that the Board cause the Company to sign the Sullivan Pnncnples

' - This Divislon does not concur in your opinion that the proposal contains false and misleading '
‘statements In violation of Rule 14a-9 and therefore is excludable under Rule 14a-9(c)(3). : :
E This Division does not concur in your opinion that the proposal has been rendered moot. Accordmgly,
- we'do not believe that management may rely on Rule 14a- 8(c)(10) to omit the proposal. ‘

e This Division does not concur.in your opinion that the proposal may be excluded under Rule 14a- 8(c)
.(12): In our view, the Instant’ proposai which requests that the Company sign the Sultivan Prlncipies,

does not deal with substantially the same subject matter as the proposal included In the proxy -
" ‘material relating to the Company's 1983 annual meeting, which requested a report on Company
. activities in'South Africa and on the Company's labor practices and policies. It does appear, however,
~that the instant proposal deals with substantiaily the same subJect matter as the proposals included in
- the Company's 1980 and 1981 proxy material. You indicate that the proposal received in excess of ‘
. 8%. of the votes in 1981, which lS sufﬂC|ent for resubmissmn under paragraph (c)(12)

Sincereiy, o

- John J. Gorman
-Speaai Counsel

Securities and Exchange Commission (S E.C. )
1984 WL 47265 (S.E.C. No - Action Letter)

END OF DOCUMENT
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' *1 General Electric Company o
-~ Publicly Avallable Febru_a_ry 4,1988
November 30, 1987 o )
~ Division of Corporation Finance -
~ Securities and Exchange Commission’
450 Fifth Street, NW. -~
- Washington, D.C. 20549 .~
- Re: Omission of Share Owner Proposal S
~Dealing with Safety of Boiling Water Reactors - -
'Ge'ntle_'rh‘en and Ladies: o |

. General Electric Company (the "Company") has recelved a share owner proposal from-Patricia T. ..
~ Birnie dealing with the safety of Boiling Water Reactors produced by. the Company and the status of -
- all lawsuits involving nuclear reactors. We are writing to you pursuant to SEC Rule 14a-8(d) to inform ‘
“ you that the management of the Company intends to omit the proposal from its proxy statement and- - -
‘proxy for the 1988 Annual Meeting of Share Owners. - = GE RS e e e
.~ A copy of the proposal and the supporting statement, as submitted by the proponent, Is attached. -~ .
- Itis our opinion that the proposal is substantially the same proposal as.that submitted by Ms. Birnle -
. _for the 1987 Annual Meeting and, therefore, may be omitted under Rule 14a-8(c)(12), (17CF.R. & .
240.14a-8(c)(12)). .~ . ... .. oL eI e e T T
- /Under Rule 14a-8(c)(12), a proposal may be omitted if It-deals with "substantially the same subject. .
matter” as a-proposal which failed to recelve sufficient vote In a previous proxy... .. . el
- Ms. Birnie has.been submjtting proposals to the. Company each year since 1980 on the same subject . -

. Matter, the safety of the Company's nuclear reactors. Ms. Birnie's-p oposals were included in 1980,
1981, 1982, 1983, 1984 and 1987. In 1985 and 1986, the Company omitted Ms. Birnie's proposals on
‘the grounds that each dealt with substantially the same subject matter as prior proposals which did .

-+ not receive sufficient vote to warrant resubmission. The SEC concurred in the Company's opinion. See
‘General Electric Company (January 14, 1986); General Electric Company (February 8, 1985). = - -
In 1987 the Company chose not to exclude Ms. Birnie's proposal and did not-submit a request-for no-
action to the SEC. The proposal received 2.7% of the votes cast at the 1987 Annual Meeting, less
than the 3% necessary for resubmission under Rule 14a-8(c)(12).-Ms. Birnie's proposal, as submitted
~ 'to share owners at the 1987 Annual Meeting, Is also attached. o g

- On the surface, the proposals seem different. In her 1987 proposal, Ms. Birnie requests that .. - -
management develop an action plan to assist the Company's customers in retiring their boiling water
_reactors from service and converting to coal or gas power systems. In her 1988 proposal, Ms. Birnie -
.asks management to prepare a.report on the boiling water reactors' "unresolved safety problems."

" However, a-close comparison of the two proposals including their introductory clauses and supporting
statements demonstrates that each deals with the same subject matter. T
In both proposals Ms. Birnie is primarily concerned with the safety of the Company's boiling water
reactors which-are said to possess Inadequate containment and a host of other."generic safety L

. problems." Ms. Birnle is also concerned in-each proposat with the risk of a serious accident at a: :

reactor and the risk associated with litigation involving nuclear reactors. .. -~ -

*2 The comparison shows that the principal subject matter of each proposal is the safety of the _

Company's boiling water reactors. Both proposals assume the reactors are unsafe. Both proposals aim
to stop the manufacture and sale of boiling-water reactors. While it is apparent that the proposals . -

request distinct actioris from the Company, it is our opinion that this is nothing more than a tactic on

the part of Ms. Birhle to circumvent the voting requirement contained in Rule 14a-8(c)(12)(i) and

,,https://_Web2.Wes'tlaw.COm/result/documenttext.aspx?rs=WLW6.O2&service=Find&fcl-—%Fals... 3/8/2006.



THEREFORE BE IT RESOLVED that’ 'shareholders request Management toissue-a report to all
shareholders within three months of the 1988 Annual Meeting, provnded that proprletary lnformatlon
- be omitted and the cos limited to a reasonable amount, to include: :
1. The history and current status of the quality assurance issues of its Bollmg Water Reactors W|th
~ particular attention to unresolved safety problems; and - . . ‘ _
2. The status of all lawswts concerned with GE nuclear reactors

SUPPORTING STATEM ENT

In connectlon with a Iawsuit brought by ownets of the Zlmmer plant the Ohlo Cltlzens for Safe :
Energy analyzed the Reed Report and concluded that, contrary to its 1975 recommendations..- GE -
failed to market the safest possible reactor, has not resolved all safety problems, and isona course
Inimical to public safety. . -
Even prior.to the Reed Report, defcuencres |n the Mark I containment were known In 1972 Dr
Joseph Hendrie, an official of the Atomic Energy Commission (AEC), later Chairman of the NRC;
rejected an AEC recommendation to ban the deficient GE reactor containment design because It would o
raise too many embarrassnng safety questions about exnstmg GE nuclear plants and "could well be the
end of nuclear power" ' :

‘SUPPORTING STATEMENT contlnued _ '

The safety and quality: of GE's reactors clearly have great beanng on shareholder equlty Shareholders ’

o ‘have a'right to information which materially affects GE's competitive posltlon in the market.-

. Management is obliged to balance matters of proprietary concern and management prerogative With
o the reasonable and legltlmate mformatlon requnrements of shareholders :

Submltted by

_ Patrlcla T. Birnie’
November 4,.1987

. Proposal submitted to the General Electri¢: Company for consldaratlon at the 1988 Annual :
‘ 'Shareholders Meetmg : : : :

- LETTERTO _sE'c -
: December 18 1987

'Ms Cecella D Blye

-Special Counsel

Division of Corporation Finance ,
- Seturities and Exchange’ Commission - -
450 Fifth Street, N.W.

Was‘hington, D.C. 20549

Dear Ms. Blye ' B : -
On December 1, 1987 General Electrlc Company filed a request for a no- actlon response from your
office in connection with a share owner proposal dealing with the safety of the Company's boiling ‘
- water reactors. We expressed our intention to omit the proposal from the Company's proxy statement
-and proxy for the 1988 ‘Annual Meeting of Share Owners. It was our conclusmn that the proposal
could be éxcluded under Rule 14a-8(c)(12) (17 C.F.R. 240.14a-8(c)(12)). o
- *4 On'December 14, 1987, we received a copy of a letter addressed to you from the proponent
Patricia T. Birnie. Contrary to Ms. Birnie's assertions, "the heart of GE's challenge"to her current
proposal-is that it deals with "substantially the same subject matter” as the proposal included in the
~ Company's proxy and proxy statement last year. In our original letter, ‘we concede that the two "
~. . proposals request different responses from the Company. It is our opinion; however, that the subJect
‘matter of a proposal cannot be determined by reference to the’ acts requested of the Company’ alone.:
Instead, each proposal must be considered in light of their respective introductory clauses and their-
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'scope of any shareholder proposal. My current proposal Is a very specific request never brought -

‘before this Company's management. It most assuredly is not the same as any of my previous-.

_proposals. | o UETR Lo R ' .
. I'therefore urge you to take note of the differences and affirm that this proposal should be a part.of -

- the 1988 proxy statement of the General Electric Company, .~ .- } R R

; .Si'nce_rely,
Patricia T. Birnie

1934 Act/S -- /ku@ 1'4;;-5 | B
February 4, 1988 R
Pub‘licl‘y-Availa_ble February 4,1088

~_Re: General ‘Electvr‘i'c": Company (the "Company")

“Incoming letters dated November 30 and December 18, 1987

- The proposal relates to the préeparation of a report to Company stOckhbldefé__con-cern‘ing’qua‘vli_ty

- assurance Iss_ues-regard‘ingvthe'Compa’ny's Boiling Water Reactors, and the status of all lawsuits -
-concerning the Company's nuclear reactors. - e e (R L

This Division does not concur in your opinion as to the a;ﬁ_{j",‘lliivcabillity of Rule 14a-8(c)(12) to the .

- .proposal.-Accordingly, we do not believe that the Company may rely on Rule 14a-8(c)(12) as a basis -
for omitting the proposal from its proxy _mater_ial.» A ' R .

- Sincerely,

Cecilia D. Blye
Special Counsel

: Se‘curi‘_t'ies'a_nd Exchange Commission (S.E.C.)
1988 WL 233653 (S.E.C. No - ActioniLe_tter) ;
END OF DOCUMENT ' o
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‘ 1991 WL 178522 (S E c. No Actlon Letter) =
~ (SEC No ACthl‘l Letter)

%1 Bristol- Myers Squubb Company
Publlcly Avallable March 7, 1991

LETTER TO SEC
'December 24, 1980
: Securltles and Exchange Commlsslon

© 450 Fifth Street N.W.
“Washington, D.C. 20549 L

- .Attention: Office of Chlef Counsel D|V|slon of Corporatlon Finance

'Brlstol Myers Squlbb Company Shareholder Proposal of Theresa Nemeth Schwelgert ‘ '

o Ladles and Gentlemen

- Pursuant to Rule 14a-8(d) of Regulatlon 14A promulgated under the Securltles Exchange Act of 1934
-as amended (the "Act"), filed herewith on behalf of Bristol-Myers . Squibb Company -("BMS") are snx .

copies of a letter dated Novemnber 7, 1990 from Theresa. Nemeth Schweigert (the "Proponent”), . . -

setting forth the text of a shareholder resolution (the "Proposal"). ‘The Proponent, a stockholder.of

o 'BMS, has requested that the Proposal be lncluded in the Proxy Statement and form- of proxy (the ..

"Proxy. Materials") to. be distributed by BMS to its stockholders in connection with the 1991 annual

- meeting of BMS stockholders to be held on May .7, 1991, BMS asserts that the Proposal may: properly
- be omitted from its 1991 Proxy Materials. Pursuant to Rule-14a- -8(d), there is set forth below a :

' statement of the reasons why BMS deems such omlsslon proper N _ ,

vI THE. PROPOSAL RELATES TO OPERATIONS WHICH ACCOUNT FOR LESS THAN 5 PERCENT OF BMS'S

TOTAL ASSETS AND FOR LESS THAN 5 PERCENT OF ITS NET EARNINGS AND GROSS ‘SALES FOR ITS

- MOST RECENT FISCAL YEAR, AND IS NOT OTHERWISE SIGNIFICANTLY RELATED TO BMS'S .
-BUSINESS THEREFORE THE PROPOSAL IS EXCLUDABLE UNDER RULE 14a 8(c)(5) UNDER THE ACT.

- The: Proposal recommends that BMS- refraln from glvmg money to advocacy or servnce organlzatlons
that support, counsel, or perform abortions.. ... -
BMS does not:have any health care or other busmess operatuons whlch are lnvolved al the B
performance of abortions. Accordlngly, none of BMS's total assets, gross sales or net earnings are

_ attributable to abortions and therefore the economic thresholds of Rule 14a- -8(c)(5) have not.been

 satisfied with respect to’ the Proposal. Likewise, not only does abortion have no “significant" - -

- relationship to BMS's business, it has no relationship to BMS's busmess Accordmgly, the Proposal is -

clearly excludable under Rule 14a- -8(c)(5).

Recognizing this defect, the Proponent has attempted to "bootstrap" the abortlon issue by draftlng lts

Proposal to relate to BMS's charitable contributions to "advocacy or sérvice organizations that - o

" support, counsel or perform abortion". Of course, BMS makes charitable contributions just as does L
virtually every other large. public corporation. However, the aggregate amount of money Wthh BMS =

- contributed to charities and other organizations in its most recent fiscal year (1989) was an amount
equal to less than 5% of BMS's total assets as of December 31, 1989, 5% of BMS's gross sales for the
fiscal-year ending December 31, 1989, and 5% of BMS's net earnings for the fiscal year endlng
December 31,-1989. Moreover, chantable contributions are not otherwise. sugnlﬂcantly related to
BMS's busuness If the Division of Corporation Finance (the "Division") were to take the view that the .
Proposal has a significant relationship to BMS's business because it is drafted in terms of BMS's _
charitable contributions to entities that support abortlon then the result would be that any social or
political issue could be raised in any company's proxy statement by addressing the issue in terms of
the company's charitable contributions policy. For example, could a company that has nothlng todo. -
with the tobacco business be required to include in its proxy statement a:proposal that the company:

https://WebZ;westlaw.cOm/result/do'oumenttext.aspx?cnt=D_OC&rs=-W.LW6.02&fn=_ top&q... - 3/8/2006



. 1991WL178522 . Pagelofs

charita_ble contributiOns to.-The resolution inCluded in the Proposal recommends that BMS "refrain
- from giving money to advocacy or service organizations that support, counsel, or perform abortion".

‘ The Proposal does not describe what constitutes an “advocacy" or “service" organization that -
- .. "supports abortion”. Is a charlty that assists battered women a service organization which supports -

“abortion if a member of such charity's governing body is an officer of a family planning group? Isa ..’

not-for-profit hospital which does not perform abortions but does refer women to a hospital or clinic
- which does perform abortions a service organization which supports abortion? Is a university which

“has a medical school that tea_ches medical students how to perform abortions a service organization

which supports abortion? Is a university which has a law school which conducts clinics on defending
- First Amendment and Fourteenth Amendment rights an advocacy organization which supports
~-abortion? In light of the foregoing the Proposal would require that the Board make determinations

" with respect to which organizations constitute advocacy or service organizations which support.

~“abortion. Such determinations would definitely be subject to differing Interpretations by both BMS's
shareholders and the Board. Therefore, the shareholders voting on the Proposal would not be able to

“‘determine with reasonable certainty what actions the Board would take under the Proposal and any -
action taken by the Board implementing the. Proposal could be significantly different from the actions

- _envisioned by shareholders voting on the Proposal The Proposal therefore meets the tests set forth
by the Division:in BellSouth. Corporation.

In addltlon, certain of the "WHEREAS" clauses: Included in the Proposal are false and mlsleadlng Flrst
the third "WHEREAS" clause states that "the company is dependent on people as employees and
customers to conduct business”, This statement is false and misleading because it implies that

- -abortions will somehow harm BMS's ability to conduct business without being supported by any

factual evidence produced by Proponent for such implication. Second, the fourth "WHEREAS" clause’ -

~ states'that "The decreased availability .of workers may. have an lnﬂatlonary impact: and affect the
company's competitiveness”. This statement is false and misleading because-it appears to merely be -
Proponent's opinion set forth as a fact which is unsupported by any factual foundation provided by .
Proponent. Indeed, many people might disagree with this statement, either with réspect to the long-
‘term or the short-term. Third, the fifth "WHEREAS" clause states that "The decreased number of
potential customers may further impact the company's profitability”. This statement is false and -
misleading because, once again, it appears to merely be Proponent's opinion set forth as a fact whrch
~ Is unsupported by any factual foundation provided by Proponent.
¥4 For the foregoing reasons, BMS believes that the Proposal may properly be omltted from BMS s
Proxy Materials pursuant to Rule 14a- 8(c)(3) under the Act S

: 111. THE PROPOSAL DEALS WITH A MATTER RELATING TO THE CONDUCT OF THE ORDINARY

e BUSINESS OPERATIONS OF BMS AND THEREFORE THE PROPOSAL IS EXCLUDABLE UNDER RULE 14a- -

8(c)(7) UNDER THE ACT.

The Proposal recommends that BMS refraln from glvmg money to advocacy or servnce organizatlons .
that support, counsel, or perform abortion.
Although the making of charitablé contributions is not among the prmcrpal busmess activities of BMS

~ there can be no doubt that charitable contributions relate to the conduct of the ordinary business =~ -
“operations of BMS. Almost all large public corporations regularly make charitable contributions as part

" of their regular business operations. BMS management makes decisions about charitable ‘
contributions on a day-to-day basis In connection with the ordinary operation of BMS's various
businesses. Such decisions are based on many factors, including, without limitation, the charitablé

- organlzatlon involved, the organization's connection with the various communities in which BMS

. facilities are located and the involvement of BMS employees in such organizations, which cannot be
fully disclosed and evaluated at a shareholders' meeting. Therefore, the Proposal should be’
excludable from BMS's Proxy Materials pursuant to Rule 14a-8(c)(7) for the same reasons set forth
above in Section I with respect to Rule 14a-8(c)(5).

. BMS respectfully requests that the Division not recommend enforcement actlon if BMS omits the ‘
Proposal from its 1991 Proxy Materials. If you disagree with the foregoing or requlre any addltlonal
information, please contact the undersigned at (212)546-3040.

'BMS is informing.the Proponent of BMS's intention to omit the Proposal from the 1991 Proxy Materlals
by sending it a copy of this letter. Pursuant to Rule 14a-8(d), five copies of this letter are. enclosed
herewith.

- ‘Please acknowledge recelpt of thls letter by stampmg the enclosed copy of this letter and returnlng it
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“In arriving at this position the staff notes that you have not indicated that the Company does not - -

“ - 'make any contributions to organizations that support, counsel or perform abortions. In light of that - = -
fact-and considering the social and public policy implications of the subject matter of the proposal . -

-~ (i.e., abortion), the staff is unable to conclude that the proposal is not otherwise significantly related

. tothe registrant's business. Accordingly, we do not believe that the Company may rely on Rule 14a-8 -
(c)(5) as a basis for omitting the proposal from its proxy material. . - e IR
There appears to be some basis for your view that certain portions of the proposal are potentially

- false and misleading and therefore excludable Under Rule 14a-8(c)(3). It would appear, however, that: - -
these defects could be cured if the proposal were revised as follows: the third, fourth and fifth _ :

. - whereas clauses either should be deleted or rephrased as oplinions of the proponent: Assuming the .
~ . proponent revised the proposal in the manner indicated within seven calendar days of receipt-of this - . -
response, the staff-does not believe that the Company -may rely.on Rule 14a-8(c)(3) as a basis for

- Omitting the proposal from its proxy materials.. - . .. o

- Finally, this Division Is unable to concur in Your view that the proposal may be omitted under Rule .

14a-8(c)(7) as dealing with a matter relating to the conduct of the ordinary business of the Company.‘y"'- '
- The proposal, If implemented, would prohibit certaln types of charitable contributions. In the staffs -
“view, the allocation by management of corporate funds for charitable purposes involves decisions

. ~which are beyond matters of the Company's ordinary. business operations. Under these

- circumstances, we do not believe that the Company may rely on Rule 14a-8(c)(7) as a basis for
omitting the proposal from Its proxy materials. =~ 0 B

%6 Sincerely, o o

William H. Carter
- Special Counsel .~ -
S_écurities and _Excha'ngev Commissldn (S.E.C.) |
. 1991 1WL‘17852’2_ (S.E.C. No - Action Letter)
END OF DOCUMENT o :
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o 2005 WL 433468 (s E.C. No- - Action Letter)
(SEC No-Actlon Letter)

*1 3M Company ,
Publicly Available February 22 2005

SEC LE'lTER

1934 Act/s -- / Rule 14A-8

February 22, 2005

Publlcly Avallabie February 22 2005

- Re: Delta Air Lines, Inc : ‘

Incoming letter dated January . 20 2005 : . ' : '

" The proposal requests that the board initiate the appropriate process to amend lelta s governance
documents to provude that director nominees shall be elected by the affirmatlve vote of the majority :

o “of votes cast,

We are unable to concur m your VleW that Delta may exclude the proposal under rule 14a 8(l)(3) S
vAccordineg, we do not believe that Delta may omit the proposal from its proxy materlals in rellance L
“onrule 14a-8(i)(3). .. -
- 'We are unable to concur in your view that Delta may exclude the proposal under rule 14a 8(i)(8) -
_Accordingly, we do not beiieve that Delta may omit the proposal from Its proxy materials In reliance.- ,

on rule 14a-8(i)(8). - : '
- We are unable to coneur.in your view that Delta may exclude the proposal under rule 14a 8(i)(10) .
- Accordingly, we do not beiieve that Delta may omit the proposal from its proxy materials in. reiiance '

on rule 14a~ 8(l)(10) : S R . coe e . :

: Sincerely,

,’SaraD. Kalin o
.~ Attorney-Advisor. .-

| LETTERTO SEC
' January 5,-2005 -

SECURITIES AND EXCHANGE COMMISSION
OFFICE OF THE CHIEF COUNSEL.. - -
DIVISION OF CORPORATION FINANCE
OFFICE OF CHIEF COUNSEL

450 FIFTH STREET, N. W.

~ WASHINGTON, DC 20549

‘Re: 3M Company ' ‘ :
Stockholder Proposal regardlng ammal testing

_Ladies and Gentlemen : ‘

“In the no-action request sent to the Staff today, I neglected to mention our- agreement to promptly
- forward to the Proponents any Staff response to 3M's no- actlon request that the Staff transmits by
‘ facsimile to 3M. My apolog|es l

Sincerely,'
Gregg M. .Larson .

. https_://webZ.We‘stlaw.Com/reSult/doouxnenttext.aspx?oﬁd=1&tltdb=CLID_~DB42101483&v1'... -3/8/2006
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3Misa diversmed technology company wuth a giobal presence in health care; mdustnai dlsplay and

, graphics consumer and office; safety, security and protection services; eiectronics,
telecommunications and eiectrlcal and transportation markets. 3M has subsidiaries in more than 60
countries and manufactures or sells more than 50,000 products in nearly 200 countries. 3M's - -

- products include medical tapes, dental and orthodontlc products, pharmaceutical products such as -

immune response: modifiers and women’s health products; pressure sensitive tapes and abraswes,

optical films-and lens solutions for electronic displays, reflective sheeting for transportation safety;.

. Scotch® MagicTM tape and Post-it® Note products; products to protect worker safety, flexible .
circuits and. telecommunications products; and products-used In the manufacture, repair and )
maintenance of cars boats and aircraft. 3M’s products include those that are chemical-based and
pharmaceuticals :3M's new product introduction system includes a thorough assessment. by staff in"

~ .~ medical, toxicology and environmental, heaith and safety departments of the safety and efficacy of_ :
-3M's products for our employees, users of our products and the environment. As part of this safety'

- assessment; knowledgeable 3M staff conducts only necessary and appropriate animal studies that -

‘have been reviewed and approved by 3M's staff veterinarian and a senior 3M management committee
to test the safety and efficacy of its products.
*3 3M-believes that it may exclude the Proposal under Rule 14a 8(1)(7) because it deals With matters"
reiating to the 3M's ordinary business operations. In Exchange Act Release No. 40018 (May 21,1998)
" (the "1998 Release"), the Commission explained that the generai underlying policy of this exclusion is

~ consistent with the policy of most state corporate laws: viz., to confine the. resolution of ordinary - ‘

_ business problems to mahagement and the board of dlrectors, since it is impracticable for "
shareholders to decide how to solve such problems at an annual shareholders meeting. The

" Commission further explained that that the ordinary business exclusion rests on two pnnCIpai : ‘

- considerations. The first relates to the subject matter of the proposal. The 1998 Release states that -
"[c]ertain tasks are so fundamental to management’s ability to.run a company-on a day-to-day basls .

- thatthey could not, as a- practical matter; be subject to direct shareholder oversight." The: second .

~consideration relates to the degree to ‘which the proposal attempts to "micro-manage™ the company
by "probing too deeply into matters of a complex nature upon which shareholders, as a group,-would .

_not be in.a.position to make an informed Judgment " Id. (citing Exchange Act Release No. 12999

“(Nov. 22, 1976)). Such micromanagement may oceur. where a proposal "seeks to impose specific

 methods for implementing complex policies.” 1d..

- While'we.understand that proposals implicating sociai poiicy issues are sometimes permISS|b|e
- notwithstanding. their Intru5|on into ordinary business operations, In this case the Proposalis

. excludible. because at'a minimum-the third part of the Proposal’ requests that 3M's Board of Directors

o petition the relevant regulatory agencies requiring safety testing for the Company s productsto - - -
. accept as total repiacements for animal-based methods,” non-animal methods for assessing skin

corrosion, irritation, absorption, phototoxvcity and pyrogenicity, "along with any others currently used

and accepted by the Organization for Economic Cooperation and Development (OECD) and other - .. -

- .developed countrics." Because this resolution requests 3M to take specific actions relating to
~ regulatory processes involving an aspect of 3M's products-and operat|ons, the Proposal is exciudibie
- as a matter relating to 3M's ordinary business operations. 2

- The Staff has consistently concurred that proposals requesting a company to take actions related to
". the regulatory and legislative processes relevant to a company's products-or services may be S
. excluded under -Rule 14a-8(i){7). In Niagara Mohawk Holdings, Inc. (avail. Mar. 5, 2001), the Staff .
permitted exclusion of a proposal requesting that the company prepare a report on pension- -related.

"Issues being considered in federal regulatory and legislative proceedings The Staff found that the
proposal was éxcludable as a matter related to the company's "ordinary business operations (i.e.

- -evaluating the impact of legislative and regulatory actions ...)." Additionally, in Int'l Business
Machines Corp.:(avail. Mar. 2, 2000), the Staff concurred With exclusion of a proposal requesting the’
company to prepare a report regarding issues under review by federal regulators and legislative
proposals relating to cash-balance plan conversions. In concurring that the proposal was excludable,
the Staff stated, "We note that.the proposal appears directed at involving IBM in the political or.

. legislative process relating to an aspect of IBM's operations.” See also Electronic Data Systems Corp. -

- (avail."Mar. 24, 2000) (similar proposal requiring a study of regulatory and legislative issues also held

- to -be:excludable pursuant to 14a-8(i)(7)). Likewise, in Pacific Enterprises (avail. Feb. 12, 1996), the

Staff concurred that a proposal addressed to a California utility asking that it dedicate the resources

of its‘regulatory, legislative and legal departments to ending California utility deregulation was

 hitps://web2.westlaw.com/result/documenttext.aspx 7cfid=1&rltdb=CLIDDB42101483&vr... 3/8/2006 -
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methods" for each of the chemical ingredients in 3M's substantial number-of products; (ii) a thorough

understanding of the medical, toxicological and sclentific standards, including the methods for- . - .

assessing skin corrosion; irritation, absorption, phototoxicity and pyrogenicity; (iii) which test

methods are acceptable to each applicable agency in each-of the more than 200 countries where 3M.-

. ~does business; (iv) a thorough understanding and knowledge of the "non-animal methods" currently
used and accepted by the OECD and other developed countries; and (v) whether such non-animal
methods for testing the safety and efficacy of its products will ensure the safety of consumers.. ‘Such @

: complex inquiry is precisely the type of inquiry that should not be left to shareholders to resolve at an’
‘annual meeting and is therefore ‘appropriately captured within the ordinary business exclusion.

We are-aware of the Staff's decision in. Wyeth (avail. February 4, 2004) that denied exclusion of a

- proposal that asked Wyeth's Board, in part, to "formally request that the relevant regulatory agenaes

accept validated in vitro tests as replacements to animal tests." In'Wyeth, the company provided no
. detailed discussion and analysis of the reasons why that-proposal was within the scope. of the ordlnary
. business exclusion and provided only two citations to no-action letters, neither of which involved
proposals requesting the company to take action related to regulatory and legislative processes C
‘relevant to the company's products or operations. Unlike Wyéeth, we believe'we have madea =
' ..compellmg argument under the standards set forth in the 1998 Release and the well establlshed
precedent dISCUSSGd above that the Proposal Is excludable under Rule 14a 8(l)(7) ‘

B. The Proposal Is Excludable in Its Entlrety Because One Part of It Relates to Ordlnary Busmess S '
: Operatlons R . e e -

‘ *6 Although only one of the three parts of the Proposal may be excludlble as pertalnmg to 3M S
"ordinary business operations," the Staff has consistently ruled that shareholder proposals may be -
excluded In their entirety if a portion of a proposal relates to the company's "ordlnary business -
'operatlons For example, in Intel Corp. (avall Jan. 23, 2003), the proponent submitted a. proposal l
requiring the company to take four different actions, one of which required the company to make a
charitable contribution. The Staff concurred that the requirement to make a charitable contrlbutlon
related to Intel's "ordinary business operations" and permitted exclusion of the entire’ proposal
pursuant to Rule 14a-8(i)(7). See also Johnson & Johnson (avall Jan. 15, 2003) and-General Electric

. Co.*(avail. Jan. 15, 2003) (identical proposals to Intel Corp.'s also excluded by the Staff pursuant to’
~14a-.8(i)(7)). In addrtlon the Staff ruled In E*Trade Group, Inc. (avail. Oct. 31, 2000); that the

‘-company could emit a proposal where only two out of the four matters set forth inthe proposal

- . Involved the company's ordinary business. operatlons "There, the Staff noted "although the proposat -

. appears to address matters outside the scope of ordinary business, 'subparts ‘c."-and 'd." relate-to <
. EXTRADE's ordinary business operations.” Seé also Associated Estates Realty Corporation (March 23 ‘
~ 2000) (permitting omission of a proposal that "relates in part to.ordinary business : o
operatlons" (emphasis added)); General Electric Company (February 10, 2000) (permitting omussson
of a proposal because "a portion of the proposal relates to ordinary busmess operations"”) (emphasis
added)); Wal- Mart. Stores, Inc. (March 15,:1999) (permitting omission of a proposal in which only:
"paragraph 3 of the description of matters to be included in the report" that was to be created by the -
. company related to ordinary business operations); and Kmart Corporation (March 12, 1999) (same) "

. Furthermore, the Staff has not permitted revisions to proposals that are excludable under the

. ordinary busmess exclusion: See E*Trade Group, Inc. (ava|I Oct. 31, 2000) and College Retlrement
Equities Fund (avail..May 3, 2004).
Even If the issues of anlmal testing may in certain contexts implicate a significant social polrcy issue,
the mere fact that a proposal touches upon a social issue Is not sufficient to remove it from the"
sphere of "ordinary business operations." See E.I. du Pont de Nemours and Co. (avail. Mar. 8, 1991)
(finding a basis for exclusion where the proposal dealt with timing, research and marketing decrsrons :
_relating to-phasing out CFC and halon production). Even where proposals addressing regulatory and .
legislative actions applicable to business operations raise social policy issues, the Staff consistently -
has viewed proposals about regulatory and legislative processes to be matters of ordinary business
conduct. For example; in Philip Morris Companies Inc. (avail. Feb. 4, 1997), the Staff found that a
proposal requiring the company to implement FDA regulations to curb youth smoking was excludable
under the ordinary business exception, notwithstanding that other types of proposals addressing
smoking issues have been found to implicate significant social policy considerations. In this case, the:
Proposal may be excluded because, instead of merely addressing a social policy issue regarding

. whether 3M applies:non-animal testing methods, the Proposal directs 3M to take a specific position

httpsi//web2.westlaw.com/result/documenttext.aspx7cfid=1&1ltdb=CLID_DB42101483&vr... 3/8/2006
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Attachment‘A
November 8, 2004 o
 GREGGM.LARSON ~ = . '
 ASSISTANT GENERAL COUNSEL AND SECRETARY

-~ 3M COMPANY
 3M CENTER

"~ BUILDING 0220-13-W-39 -

ST. PAUL, MINNESOTA 55144- 1.00.0 ‘ c
' Re Shareholder Resolution for. Inclusnon in the 2005 Proxy Materlals R

: Dear Mr, Larson ’ ' _— PR
Attached to this letteris a Shareholder Proposal submltted for mclusuon in the proxy materials for the

. 2005 annual meeting. Also enclosed are letters from the proponents of the resolution along W|th '
* Jetters certifying to ownership of stock where the shares are held in street:hame. L

- If you need any further information, please do not hesitate to contact me. If the ‘Company. wlll
"attempt to exclude any portion of the ‘proposal under.Rule 14a-8, please let-me know within 14 days
- . .of your receipt of the resolution. After November 22,2004, 1can be reached-at the following address
. 8506 Harvest ‘Dak Drive, Vlenna VA 22182 1 can also be- reached on my cell phone at 202 641-
'0999 ’ : . v . R , .

_Very truly yours, -
-~ Susan L Hall

3M COMPANY SHAREHOLDERS' RESOLUT‘ION
. _,This Proposal ls submitted by a collective of concerned shareholders [FN1]

FN1 The proponents of thlS Resolution are Patlence Plerce Dorothy Goldberg, Dawd Goldberg, T
Patrlma Berman, and Marlls Shaffer IR R g A S :

_ ' ) End of Footnote(s) 7
.;'WHEREAS statlstlcs publlshed by research overslght bodies ln North Amerlca and Europe document
.~ that the vast majority of painful and distressing animal experiments are conducted to satisfy .
-, .outdated, government mandated testing requlrements [FN2] and that such testing is.on the rlse,
. [FN3] and _ . :
CTOEN2. CCAC Ammal Use Survey 2001 http /1 www, ccac. ca/english/FACTS/Facframeau52001 htm

FN3 Statistlcs of Scientific Procedures on lelng Ammals Great Brltain 2002 http //www ofﬁclal--‘
' documents co. uk/document/cm58/5886/5886 htm . 4 :

End of Footnote(s)

- %9-WHEREAS, nearly 60%" of animals used in regulatory testing suffer pain ranging from moderate to
severe,-all the way to pain near, at, or above the pain tolerance threshold [FN4] generally wnthout

© any pain relief; and

FN4 CCAC Anlmal Use Survey 2001
' End of Footnote(s)

-WHEREAS, non-animal test methods are generally less expensive, [FNS] more rapld and always
more humane than ammal based tests and ‘

: h‘dp"s://web2.wesﬂaw.c0m/result/dOCumenttext.aSpX?cﬁd=1’&r1tdb=CL-’ID_DB42101483 &vr... 3/8/2006



~..2005.annual meeting. Also enclosed is a letter from my brokerage firm certifying to my ownership -of
stock. I have held these shares continuously for more than one year and intend to hold them through - -
.and Including the date of the 2005 annual meeting of shareholders. _ o
-+ Please communicate with my representative, Susan L. Hall, Esq. if you need any further information.
.-, If the Company will- attempt to exclude any portion of my proposal under Rule 14a-8, please so
~-advise my representative within 14 days of your receipt of this proposal. Ms.-Hall may be reached at -
. 2818 Connecticut Avenue, N.W., Washington, D.C. 20008. The telephone number is (202) 518-2505. - °

Very truly yours,
Patience P. Pierce

| | | ENCLOSURE
September 28, 2004 - o

" GREGG'M.LARSON .« . "' .
.~ ASST.-GENERAL COUNSEL & SECRETARY .
" '3M'COMPANY ~ - SRR
BM.CENTER -+ o e

- BUILDING 0220-13-W-39 =~ . .

“ ST.PAUL, MN 55144-1000- i+

_Re:’Shareholder Resolution for inclusion in the 2005 Proxy Stateméri_t _

.- Dear Mr. ,La'rson, S SR o o o S
~ A.G. Edwards. & Sons'is _the_'rec_or_d holder of 640 shares of 3M Company common stock held on behalf .

of our client, Patience P. Pierce. Our client acquired these shares on or before 1998 and has held |
" them continuously for a period of one year prior to the date on which the shareholder proposatl is
“being submitted. Our client intends to continue holding these shares through the date of the 2005

‘annual meeting. :

If:yo_u have any _furthe_r qvuestions, please do _hot hesitate to contact me. ‘

- Sincerely,
Lise Robinson, MBA _
Financial Consultant . -

‘ ENCLOSURE
Sebtember 29, 2004 | '

GREGG M. LARSON L S :
ASSISTANT GENERAL COUNSEL AND SECRETARY

- 3M COMPANY R S :

" 3MCENTER -~ -
BUILDING 0220-13-W-39 -

. ST. PAUL, MINNESOTA 55144-1000 - - -
Re: Shareholder Resolution for Inclusion in the 2005 Proxy
Materials , o . ,

Dear Mr. Larson: ’ S : - _ E
Attached to this letter is a'Shareholder Proposal submitted for inclusion in the proxy statement for the
2005 annual meeting. I own 160 shares under 3M account number 3000645834 MMO1. I have held -

.. these shares continuously for more than one year and intend to hold them through and including the
date of the 2005 annual meeting of shareholders. ' : S ‘
Please communicate with ‘my representative, Susan L. Hall, Esq. if you need any further information.

- If the Company will attempt to exclude any portion of my proposal under Rule 14a-8, please so

- advise my representative within 14 days of your receipt of this proposal.-Ms. Hall may be reached at:
2818 Connecticut Averiue, N.W., Washington, D.C, 20008. The telephone number is' (202) 518-2505, -

'https‘://_webZ.westlaw.conllreSult/docmnenttext;aspx?cﬁd;1&rltdb=CLID_DB42101483&vr.;. 13/8/20.(_)6' N
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Re: Shareholder .Resolutloh for,IncIuSionln the 20V05‘:Proxy Materials ce
Dear Mr. Larson A ’ R ’ ' : :
.. Attached to this letter is a Shareholder Proposal submltted for lnclu5|on in the proxy statement for the

.- 2005 annual meeting. Also enclosed is a letter from my brokerage firm certifying to my ownership of

-stock. I have held-these shares continuously for more than one year and lntend to hold them through
and including the date of the 2005 annual meetlng of shareholders. L

- Please communicate with my representattve, Susan L. Hall, Esq. If you need any further mformatlon
If the Company. will attempt to exclude any portion of my proposal ‘under Rule 14a-8, please so -
‘advise my representative within 14 days of your receipt of this proposal.‘Ms. Hall may be reached at
‘2818 Connecticut Avenue, N. W Washlngton, D.C. 20008. The telephone number is (202) 518 2505

*12 Very truly yours, »

- IR

| * ENCLOSURE
.-fOctober4 2004 R

VMR GREGGM LARSON . .o ‘
- ASSISTANT GENERAL COUNSEL AND SECRETARY
*3M COMPANY . _ , .
~ 3M CENTER = -
 BUILDING 0220-13-W-39 - - |
ST. PAUL, MINNESOTA 5144-1000 = =
Re: 9D3815 SHAFFER FAMILY TR DTD 12-28- 93 IM

.»Dear Mr. Larson

. This letter is to inform you that Mrs Marlis Shaffer holds 3M Company In the capt|oned account with
_-Bessémer Trust Company of Florida. Currently the account holds 100 shares of 3M Co and to support
~'this claim I have enclosed a security ledger report reflecting the trading history of 3M Company.

~. The shares of 3M: ‘Company are restricted and will not be sold unless directed by the cllent

If you requlre any additional Information please feel free to contact me 1 .800-448- 9843

Smcerely,
- Kathy L. Feeney - .
~ Asst. Cllent Account Manager

_ ~ LETTERTO SEC
 January 25*2005 |

' OFFICE OF THE CHIEF COUNSEL

- DIVISION OF CORPORATION FINANCE .

u.s SECURITIES AND EXCHANGE COMMISSION

450 FIFTH ST., N.W, :
WASHINGTON, D.C. 20549 ' '
Re: Shareholder Proposal by Concerned Members of People for the -
Ethical Treatment of Animals ("PETA") for Incluslon in: the
2005 Proxy Statement of 3M Company

Ladles and: Gentlemen '
* Thisetter is filed in response to a letter dated January 5, 2005 submltted to the SEC by 3M
~Company ("3M" or "the:Company"). The Company seeks to exclude from its 2005 proxy statement a
- proposal sponsored by five concerned shareholders. [FN1] The Company seeks to exclude the
proposal-based-on Rule 14a-8(i)(7), asserting that ordlnary busmess operatsons are lmpllcated and
Rule 14a- 8(|)(10), as substantlally |mplemented

" https://web2.westlaw.com/result/ documenttext.aspx?cﬁd#l &rltdb=CLID DB42101483&vr... 3/8/2006
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- Unlike the highly specific and prescriptive toxicity testing requiremernits that exist for pesticides and -
- certain other types of chemicals, the pre-clinical safety testing of pharmaceuticals tends to be a more * .
flexible and interactive process, involving extensive dialogue and negotiations between a product .
* manufacturer and relevant regulatory bodies. This process affords companies like 3M an excellent
opportunity to request that relevant regulatory agencies "accept as total replacements for animal-" - -
- - based methods, those approved non-animal methods described above, along with any others. . . - -
currently used and accepted by the OECD..." Neither.3M's support for the Johns Hopkins Center for -
- Alternatives to Animal Testing nor its general policies on animal research, Is a substitute for the kind
of direct and active lialson with regulatory agencies in the U.S. and abroad that is needed to persuade -
these.agencies to become more accepting of validated non-animal test methods such as those .. . -

outlined in the Proposal. - , o , T : ‘
- *14 Accordingly, the Staff should decline to concur with the Company's position on this point. _

B 3M's Concession That Only One Part of the Resolution Allegedly Falls Within the Ordlnary Business
. Exception .~ .- oo L e R P

:3M claims that only the third prong of the proposal constitutes ordinary business operations; but - . .
~ contends that the entire resolution must fail nevertheless. As noted above at footnote 2, the Staff has
- already. concluded that substantially the same resolution seeking substantially the same actions does -
not meet the criteria of ordinary business operations. However, even If the Staff were to reverse .~
. earlier.concurrences with the proponents, that would not justify omitting the entire resolution when
- 3M admits that the first two portions do not meet the ordinary business operations exclusion. The .
‘three prongs of the resolution are mutually distinguishable -and capable of standing alone, ST
Accordingly, the Staff should not issue a no action ruling In support of 3M’s petition, and at a- . S
. minimum should allow the first two aspects of the resolution to appear in the 2005 proxy materials. )

C. Substantial Impleme‘ntation"Argur'nents.Fal_Is

- In'its no action letter, 3M suggests that certain aspects of the Proposal have been substantially
~ -implemented. In order for the Company to assert that the substance of the Proposal has been _
- implemented, it must be able to demonstrate that t uses in vitro tests for assessing "skin corrosion,
Jrritation, absorption, phototoxicity and pyrogenicity,” when and where applicable, together with a
- general commitment to "replacing animal-based tests with non-animal methods," and followed by - . -
petitioning "regulatory agencies” to accept validated 1n vitro assays. S o
3M has Implemented none of the foregoing. The Company's no action letter entirely fails to'address . -
these five specific non-animal test methods and instead highlights its "Global Policy for Animal
Welfare In Testing and Research." The major premise of the Policy is to "safeguard the health and - -
safety of its customers through the Judicious use of laboratory animals in research and development
of new products.” As its name suggests, the "Policy" is entirely focused on the "use of laboratory -
animals in research and development..." not on-any of the points in the Proposal. The resolution asks -
*3M to"’commit to using five validated non-animal methods to test for five specific endpoints.. - I
~ In sum,it is apparent that 3M has not substantially implemented the proposal. ‘Accordingly, the Staff
. should decline to concur with the Company's view on this point. o -

The Déadline‘ RéqUired by Rule 14a-8(j)(1)

" Rule 14a-8(j)(1) imposes certain deadlines on the Company in connection with attempting to omit a
shareholder resolution. The Rule requires inrelevant part that: : . oL
If the company intends to exclude a proposal from its proxy materials, it must file its reasons with the
Commission. no later than 80 calendar days before it files its definitive proxy statement and form of -
proxy with.the Commission. The company must simultaneously provide [the proponent] with a copy
of its submission. S : ' . o ‘
*15 We do not know when the Staff recelved 3M's no action letter dated January 5, 2005; however

- we do know when the Company served it on the proponents of the resolution. - by telecopy on
- January 24, 2005, fully 19 days after the date on 3M's letter to the Staff. [FN3] . :

FN3. The Company had been specifically alerted to the change of addreés for the' proponents" counsel
in a letter dated: November 8, 2004 which accompanied the shareholder resolution. That letter

T _http’s5//web2.We’stlaw.com/‘result/documenttext.aspx?cﬁd.=1&rltdb=CLID_DB42101483&vr... 3/8/2006
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: snmultaneously and.in good faith prov:dmg acopy to the proponents representatlve i

" For the reasons set forth: in our no action letter dated January 5, 2005, we request the concurrence
of the Staff that it will not recommend enforcement action if- 3M excludes the Proposal from the 2005
Proxy Materials. Please call me if you have any questlons ' . . . .

'S|ncerely,
. ‘Gregg M. Larson '
Assomate General Counsel and Secretary

DIVISION OF CORPORATION FINANCE
- INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

. _The Division of Corporatlon Finance beheves that |ts respon51b|||ty with respect to matters ansing
under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy rules, Is to aid those -
~who must comply with the rule by offering informal advice and suggestions and to determine, Imtia!ly, o
~-._whéther or not it may be approprlate ina partlcular matter to recommend enforcement action to the ‘
‘Commission. In connection with a shareholder proposal under Rule 14a-8, the Division's staff
considers the information furnished to it by the Company In support of its intention to exclude the
- proposals from the Company's proxy materials as well as any mformatron furnlshed by the proponent :
or the proponent's representative, - .
-~ Although Rule 14a-8(k) does not require any communicatlons from shareholders to the Commlssmn s
staff, the staff will always consider information’ concerning alleged vlolations of the statutes .. o
- administered by the Commission, Including argument as to whether or not activities proposed to be .
. taken‘would be violative of the statute or rule involved. The receipt by the staff of such information, .
however, should not be construed as changing the staff's Informal procedures and proxy review into a'
- formal or adversary procedure.’ ‘
It is important to note that the staff's and Commission's no- actlon responses to Rule 14a-8(j) :
submissions reflect only informal views, The determinations reached In these no-action letters do not

- and cannot adJudlcate the merits of a company's p05|t|on with respect to the proposal. Only a court -

~such as a U.S. District Court can decide whether a company Is obligated to include shareholder ,
- proposals in its proxy materials. Accordingly a discretionary determination not to recommend or take
Commission enforcement action, does not preclude a. proponent or any shareholder of a company, :
- from pursuing any rights he or she. may have against the company in court should the management
_omit the proposal from the company's proxy material.. : o S o
© . 2005 WL 433468 (S.E.C. No - Action Letter)’

' 'END OF DOCUMENT

(C) 2006 Thomso_n/West.' NovCIal_r__n to Orl'gT U.S. Govt. Works.' )
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Original 1m'-a'qe of 'thi's;‘ Docu'r'nent“(PDFl :

' 2006 WL 538768 (s. E C ‘No - Actlon Letter) _ ‘
(SEC No-Action Letter)

~ *1 Pfizer, Inc..
Publlcly Avallable February 28, 2006°

SEC LETTER

1934 Act/ §-- / Rule 14A 8

February 28 2006
Publicly Avallable February 28 2006
|JOHN JENNINGS CRAPO .
-P.0. BOX 400151 = .
‘CAMBRIDGE, MA 02140 0002
Re: Pfizer, Inc. .. . 7 . ‘
Incomlng letter dated January 28 2006
-Dear Mr. Crapo: ‘ ' ' 3
This Is in response to your letter dated January 28 2006 concerning the shareholder proposal you ,
submitted to Pfizer. On-January 23, 2006, we. lssued our response expressing our informal view that
‘Pfizer could exclude the proposal from its proxy materials’ for lts upcomlng annual meetlng You have
asked us to reconslder our position, .
After revnewmg the informatlon contained in your letter we fnd no basns to reconslder our posltion
Slncerely, - | .‘ L

Martln P. Dunn L
Deputy Dlr_ector B

| CLETTER TO SEC o |
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT Is NOT DISPLAYABLE o

| COMMONWEALTH OF MASSACHUSEITS

- SUFFOLK, 85 .. . . | BOARD. OF REGISTRATION OF SOCIAL

WORKERS
IN THE MATTER OF JOHN JENNINGS CRAPO i : DOCKET NO. SW-05-003

LICENSE No. 201201

 BOARD'S FINAL DECISION AND ORDER |
_Procedural Background
‘This matter comes before the Board of Registration of Social Worker's '("Board"")' on-Prosecuting
Counsel's Motion for Summary Decisiori (the "Motion") filed on June 30, 2005. The Respondent did

not file a‘timely response to the Motion and on July 12, 2005, the Board granted the Motion. On that
date, the Board- malled a‘copy of the decrsnon along W|th a cover letter notlfylng Respondent that if he

R https://web2.westlaw.dom]result/doCumenttext.aspx?cﬁd=_1 &rltdb=CLID_DB42101483&vr... 3/8/2006
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Discus'sion

L Here the record concluswely demonstrates that the Respondent is 100 percent dlsabled as. a result of
.chromc paranoid schizophrenia. His evaluation by the U.S. Department of Veterans Affairs states that -
he Is unable to establish and maintain work and social relations. Respondent has offered nothing to .

: dlspute this fact. Social workers may not perform any professional function or service while impaired
as a result of incapacitation due to iliness. 258 CMR 20.05. The Board has the authority under M.G.L.

‘. 112, section 61 to revoke a license to practice social work if it appears to the Board that the

- licensee Is incapacitated by reason of mental iliness. The record before the Board demonstrates that .

- Respondent is in V|olation of 258 CMR 20.05.

Conclusnon and Order

‘ ‘*3 As found above, Respondent is subJect to discipl?? by the Board Accordingly, the Board Orders
~that Respondent‘s license to practice as a social worker in the Commonwealth of Massachusetts be
- suspended for two (2) years. At the-end of the two year suspension period Respondent may apply to
~ -the Board for re licensure so long as Respondent can prowde evndence that he is current with all :
- licensure reqmrements at the time he applies. o
C The Board voted in favor of a motlon to issue this Order on December 6 2005 by a unanlmous vote

RIGHT TO APPEAL

ThlS is a final decnsion of the Board pursuant to M.G. L C: 112 section 30A. Respondent is hereby

~* notified of his right to appeal this Flnal Decision and Order by ﬁhng a written petition for judicial =~
- review with the Supreme Judicial Court within th)rty days after the entry of this Order, pursuant to

- M.G.L: ¢. 112, sections 64.

- Board of Reglstratlon of Social Workers

Ry r 2

-~ Date issued: Dec 6, 2005

- ..2006 WL. 538768 (S E. C No - Act:on Letter)

END OF DOCUM ENT

{(C) 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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1988 WL 234764 (SE.C. No'- Action Letter) o
A - {SEC No-Action Letter) -
oxg Procter and Gamble Company
Publicly Available-July 27, 1988

| ‘ ~ LETTERTOSEC
. June 10,1988 | |

- Securities and Exchange Commission =~ .+ -
- 450 Fifth Street, NW. - .~
Washington, D.C. 20549
- Attention: Ms. Cécilia D. Biye e
- Special Counsel for Shareholder Proposals . .
- Division of Corporation Finance =~ .~ . S T T
-+ . 'Re! shareholder Proposal--Stisan D. Knapp and People for the Ethical Treatment of Animals, Inc, - |
. This letter is submitted on behalf of The Procter & Gamble Company (the 'Company’) pursuant to-Rule
14a-8(d)adopted under the Securities Exchange Act of 1934. The purpose of this letter-is to state ‘our:
intention of omitting from our 1988 proxy statement.a shareholder proposal submitted jointly'on .,
-behalf-of Ms. Susan D.;Knapp, 12 Boulder Road, Norwalk, Connecticut 06854 and People for the - .
Ethical Treatment of Animals, Inc., P. O. Box 42516, Washington, D.C. 20015, and to describe our. . -

- reasons for'such omission. .~ .. o O A N SRR TR
- Attached as Exhibit A is a copy of a letter dated May 3, 1988 fromMr. Peter Lovenheim, Attorney-at-.. .
" Law, 52 San Gabriel Drive, Rochester, New York 14610, offering the proposal in question on behaif of . -

- . the joint proponents. It is our judgment and belief that the proposal need not be included in our 1988
proxy statement because the proposal deals with substantially the same subject matter:-as'a proposal
~submitted.to security holders at the annual meeting of shareholders held in October of 1987, at which-
~-time:it received less than 3% of the total ,nu_r,nber-o_f‘\'/otes.ca'st;invreg'ar'cv‘i"thereto'fs_o as to now.be .
. excludable under Rule 14a-8(c)(12). In addition, because of the nature of the proposal.and the .. . -
- circumstances in which it has been submitted, it appears that the proposal 'relates to the redress of a’
~ personal claim or grievance' so as to be excludable under Rule 14a-8(c)(4). ..~ - . - 1

. Background
~ 'The proposal would request the Board of Directors to review the Company's use.of live animals in .

~ research and testing of non-medical consumer products and report to shareholders on the scope and-
cost of live-animal testing, including (1) identification of species and numbers of animals used
annually; (2) identification of Independent laboratories conducting live-animal.testing on behalf of the

~-Company; (3) specification of the costs to the Company of all aspects of animal testing;-(4) ‘

~ description of experimental procedures performed -on animals, including euthanasia; and (5) ‘

~ specification of expenditures. and efforts by the Company to reduce use of animals in testing. T

.. The proposal attempts to justify its request for this extensive detailed information as being importan
to‘shareholders In evaluating whether.they,sho_uld’co,ntinge_their_ financial investment-in the. ‘
Company. R AT S T T N o
In 1987, People for the Ethical Treatment of Animals, Inc. (and a different individual shareholder),

- . also through the representation of Mr. Lovenheim, submitted a proposal on the subject of animal -
testing which -‘was included in the Company's proxy statement for the annual meeting of shareholders
held on October 13, 1987, That proposal attempted to recommend to the Board of Directors that the -

- Company (1) stop all animal testing not required by law, (2) disclose to shareholders what consumer
products are tested on animals in-painful procedures without anesthesia and (3) begin to phase out

- product lines which cannot in the near future be legally marketed without painful live animal testing..

" . That'proposal received an affirmative vote of 2.2%, or 97.8% against, at the 1987 annual meeting of

. shareholders. A copy of the 1987 proposal on the subject of animal testing as it appeared in the  °

- ‘;https://Web2.westlaw.com/result/documenttext.aspx?cﬁd;1&rlvtdb=CLID;DB42101483&v'r...' 3/8/2006 -
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~ predecessor in 1987, is spotlight the Company's use of animals in safety testing for consumer
- products so that shareholders will make, not a financial judgment, but a moral judgment so as to
“inveigh against the Company's practices. At bottom, this'is precisely the issue brought before the
’shareholders in 1987, and the attempted justlflcatlon in terms of relevance to financial decnslons Is -
specious.
- Accordingly, we believe that the proponents should not be allowed to submit a proposal on thls
- subject until 1991 pursuant to Rule 14a 8(c)(12)

o 2. Redress of Personal Clalm or Gnevance--Rule 14a 8(c)(4)

' Rule 14a- 8(c)(4) prowdes that a reglstrant need not lnclude a shareholder proposal whlch relates to

" the redress of a personal claim or grievance against a reglstrant or any other- person; or if it is.-

designed to result in‘a benefit to the proponent or to further a personal lnterest wh|ch beneﬂt or

_Interest is not shared with the other: security holders-at large .

“This s, of course, another area requiring some degree of subJective Judgment However, |t seems

: qunte evrdent that the organizational imperative or People for the Ethical Tréatment of Animals, Inc. Is -
" ‘to crusade against animal testing wherever it may be found. This crusade, to be sure, provlded the :
motivation for submlttlng a proposal on this subject In 1987, and the Company did not question their
nght to make that submission. However, as thé proposals multiply it is becoming apparent that the. .
.. ‘purpose here is not'so much to request action -or information as an investor in Procter & Gamble as it

" Is-to'pursue a broader campalgn directed at soclety In general. The Company did not attempt to '

_invoke.Rule 14a- 8(c)(4) in 1987 because to some extent any shareholder. proposal represents a

. 'personal grievance' (insofar as it must be presumed that a shareholder feels strongly about

- something before bothering with a proposal). However, when the proponent orgamzatlon s S
~ Investment is small and the same subject keeps coming back, the inference Is strong that the shares

o were purchased for the purpose of making the proposal rather than the- other way around, as a way -
- to-carry on a campalgn which has very little to do with investing in the Company as-such. In these

-+ “circumstanices, it appears to us that the current proposal, If not the one in 1987, is fairly one Wthh
" 'relates to the redress of a personal clalm or grlevance within the: meanmg of Rule 14a -8(c)(4).
L - 4
- *4 Please be advised that Iam an attorney qualified to practlce law in the state of Oth and before
the federal bar. This letter is thus submitted as both the objections of the Company to the subJect
proposal and the supporting oplnlon of counsel required under Rule 14a-8(d). Six copies.of this letter
and the exhibits are submitted in conformity with'the current rule. The expected date of malling of -

S eur 1988 proxy materlals, and hence the expected date of filing of our definitive proxy materials for :

1988, is September 2, 1988, If you requlre add|t|onal mformatlon I can be reached at 513 983 3106
durmg normal busmess hours

'Very truly yours,
‘Ashley L. Ford , -
Secretary and D|V|$|on Counsel -

- " ENCLOSURE
_ April 25, 1988

Mr. Peter Lovenheim -

Attorney at Law

52 San Gabriel Drive
' -Rochester,_NY 14610

To Whom It May Concern: ’ :

' Please be advised that Susan D.. Knapp is the beneficial owner of 330 shares of Procter & Gamble

.- Company. common stock and has owned such shares for more than one year These shares are held
in Street name in.her account at Dean Wltter : : :

-Very truly yours,
- David'B. MacNeil
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“Submitted to The Proctor & Gamble Company

by Ms. Susan D Knapp

12 Boulder Road | - v

‘ Norwaik CT 06854 and Peopie for the Ethical Treatment of Animals Inc.
_P 0. Box 42516 .

_Washington DC 20015 :

o May3 1988

| SUPPORTING STATEMENT

RESOLVED That the Board of Directors is requested to review P&G S use of live animals in research ,
..and testing of non-medical-consumer products,- whether conducted directly by P&G-or on'P&G's behalf -
by mdependent laboratories, and report to shareholders ltS Fndings on the scope and cost of live- ‘

- animal testing, including:

.. =-Species and numbers of animals: used annuaily, lnciudlng dogs cats, gumea pigs hamsters, rabbits, o
_ mice, rats; ferrets, gerbils, 'mini-pigs,' and others; .. - -
---Identiﬂcatlon of Independent laboratorles W|th whlch P&G contracts for live ammal research and
testing; : v

~ --Costs to P&G of animal testing, including purchasing, housmg, and maintaimng animals, tralning

"~ and employing animal care staff, veterinarians, and techniclans; and performing’ expenments on o
. -animals, including the aggregate amount’ paid-annually for- animal testing at outside’ laboratorles, LI
.o==Alist of experimental. procedures performed, ‘Including’ eye: lrrltancy, oral toxicn:y, and iethal dosage _' :
- - tests, and the means by which euthansia is performed onanimals; - *. - . -

~ --Expenditures made by P&G in‘its efforts to reduce animal usage; showmg support for in house and
* independent development of non-animal alternatives, refinement of in= house test procedures, and

' proposals made to government agencies or lndustry assocrations

_Such report shall omlt trade secret lnformatlon R

P&G uses thousands of ammals every year in research and testing of non medical consumer products
including soaps, laundry detergents and-deodorants manufactured under its’ Laundry and. Cleaning
-and Personal Care lines: In 1986, P&G ranked In the top ten among American companies’in number of :
- live dogs (1,264) reported used In all types of in- house research accordmg to an’ independent ‘
" analysis of government data. . - .-

“Development and. testing of some of these products causes paln and sufferlng to the anlmals

- Involved.-

7. In recent years, P&G has beéen explorlng alternatives to Iive anlmal tests; and we encourage lt to

move ahead with such efforts. l

- - Nevertheless, shareholders presently have little data by which they can know the full scope and the '
costs of P&G's animal testlng program. Without such information; shareholders cannot intelligently

- evaluate the company's present use of animals or its progress toward reform. ,
P&G reports filed with the government under the Federal Animal Welfare Act “for example, routinely -

‘exclude rats and mice. Moreover, P&G has acknowledged that, besides its own inthouse research, it-
'uses at least 10 outside laboratories’ for animal tests. ('"News for Investors," Investor Responsibility .-

~ Research Center, Vol. XIV, No. 10, November, 1987, p. 219.) As outside laboratories do not report
the allocation of animal usage among: their corporate clients, there is no way--short of disclosure by a
corporatlon-—that shareholders can ascertain the true scope of their company's use of animal tests.

- -*¥6.1n short, shareholders do not know how many ammals P&G uses in Wthh facrlitles, |n what kinds ‘

" of experiments, or at what cost.
In a 1986 report to Congress, the U.S. Office of Technology Assessment concluded ’Whole anlmal
tests can be far more costly than in vrtro and nonanimal alternatlves largely because they are labor-.
“intensive.'

“How much does P&G's animal testing program cost sharehoiders every year? Sharehoiders have a

https /fweb2 westlaw.com/résult/ documenttéXt.aspx?cﬁd=l &1ltdb=CLID: DB42101483&vr... -3/ 8/2006
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. labor polrcres and plant srtes ' ‘
- The Commission staff, after considering arguments of counsel for both sides, reJected V.F.'s posntlon ‘
that the second proposal dealt with 'substantially the same subject matter' as the first, and oplned
that the 1987 proposal could not be omitted under Rule (c)(12). "

See also, General Electric Co. (avail. Feb. 4, 1988), first proposal: assist utllltres in retlrmg nuclear

- reactors; second proposal: request report on quality assurance of boiling water reactors; Dresser
Industries, Inc. (January 25, 1984), first proposal: sign Sullivan Principles; second proposal request :
report on activities in South Afrlca including labor practices and policies.

In each of these cases, the proposals dealt with broad issues (corporate actN|t|es ln Northern Ireland :
South Africa, nuclear reactor safety) but addressed different substantive concerns about those issues.

- (In contrast, see American Electric Power Co. (avail. Jan. 20, 1988) where second proposal was
omitted because both proposals addressed all relevant: aspects of acid raln issue and only difference

-was request for report vs. request for open hearings.)

“In the present case, both proposalsto P&G deal:with the issue of commercial use of lrve ammals m ,
product development and testing. Like the issues dealt with in the cases C|ted above thls ls a broad

~and complex Issue with scientific, economic, and-ethical dimensions. - :

" The 1987 P&G proposal called for a. halt to animal tests not- legally mandated and ‘a phase out of
products dependent on painful. procedures. In this way, the 1987 proposal is analogous to the flrst
V.F. proposal calling for implementation of the MacBride: prlncrples ¥

- The present proposal, on the other hand, does not deal with non- mandated testrng or the paln lssue,

. but'instead asks the company to complle a report on the full scope of -animal usage (at both-in- house
and contract labs, species listéd on ‘government reports and species exempt from government » '

"reports; identification of contract labs) as well as the economic costs of carrymg on the animal..

. ‘research and testlng program (costs of animals; cages, feed, veterinarians, monies pald to outsrde S

- labs, etc.). Thus, the present P&G proposal is analogous to the second V.F. proposal requestlng an ln—_ g
depth review of Northern Ireland operations, including matters of labor and plant sites. " s

- *8 Contrary to the accusation made by P&G in its'letter to the staff, it is no:'ploy’ for P&G
shareholders to be concerned about different aspects of an Issué as broad as this one. Indeed only

. with the kind of information requested can shareholders intelligently evaluate the scope costs, and
E growth or diminution of the company's anlmal research and testing program. ' ‘

“The company's assertion that the 1987 proposal and the present proposal are precrsely the same

“except for 'the literal form' is thus not credible. The two proposals, in fact, address distinct

" substantive concerns: a halt to non-mandated testing and a phase-out of painful procedures in the
first; in-depth information on the scope and. economlc costs of the company s anlmal research and

“testing program In the second. o

.. Co-proponents therefore submit that Rule (c)(12) is mappllcable to the present proposal and should
not provide grounds for emission: -

- II. The proposal does not relate to the redress of a personal claim or grrevance agalnst the issuer.-

"Rule (c)(4).

"The company claims that one of the co-proponents, People for the Ethical Treatment of- Ammals, Inc.,
should be barred from bringing a shareholder proposal to P&G because its alleged organlzatlonal
imperative' to be concerned with anrmal protection amounts to a 'personal grlevance agalnst the .

company.
The Commission has stated that lt is not the Commrssron s intent’ to apply the rule so as to exclude
a proposal relating to an issue in which a proponent (is) personally committed or intellectually or
emotionally interested.’ S.E.C. Rel. No. 34-20091, Aug. 23, 1983; 48 Fed. Reg. 194, at p. 38220.

The logical extension of P&G's argument is that non-profit corporations (including churches, schools,
foundations, and charities) should be barred from bringing shareholder proposals on issues about
which the non- profit shareholder may be sincerely interested and have considerable expertise. The
company offers no authority in statute, regulation, prior opinions of staff or publlc policy to suggest

" that such a proposition is or should be the law.

(Even if it were determined that PETA, Inc. was barred from bringing a proposal under Rule (4,

- the proposal would still not be subJect to omission as brought by mdrvrdual co proponent Susan D
" Knapp. See e.g. IBM, (avail. Feb. 26, 1987).)

~In conclusion, I respectfully submit that the company has falled to meet: ltS burden of- establlshrng
“that co- proponents proposal may be excluded from the proxy statement under either of the .

- provisions cited. I therefore request the Commission staff to so notify the company. . ‘

- If the staff wishes any further information about this matter or has any questions, please contact me:
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(SEC No Actlon Letter)

%1 Chevron Corporation
Publlcly Avallable February 29, 2000

' LETI'ER TO SEC

December 22 1999

‘ ‘OFFICE OF CHIEF COUNSEL

DIVISION OF CORPORATION FINANCE

'SECURITIES AND EXCHANG_E COMMISSION

450 FIFTH STREET N, W.
WASHINGTON .DC 20549

1934 Act/Rules 14a- 8(l)(12)(|l.)-”and 14a- 8(l)(11)

' Ladles and Gentlemen

‘Pursuant to Proxy-Rule 14a -8(d), _Chevron requests your concurrence that you wlll not recommend
any enforcement action to the Commission if we omit from our 2000 Annual. Stockholders Meetlng

.- proxy materials a. stockholder proposal submitted by the Weeden. Foundatlon (the "Weeden A,
. Proposal") In summary, the proposal, reproduced in Attachment "A" requests the’ Board to. prepare a .
- report on the potentlal environmerital damage that would- result from Chevron: proceedmg with plans

- to drill for oil-and gas in the coastal plain, 1002 area, of the Arctlc Natlonal Wildlife Refuge ("ANWR")

We believe that the Weeden Proposal Is contrary to the proxy- rules discussed below and, therefore,‘ o
intend to omit It- from th_e proxy materlals We attach an opmlon letter of counsel Attachment "B' b

supportmg this action. :

~The Weeden: Proposal Is |dent|cal to a proposal submltted a day earller by Ms Kendall Alford Madden, _
‘ through her. .agent Trillium Asset Management.. That proposal (the- "Alford Madden Proposal") is.:

- -reproduced. in Attachment "C" and Is the. subject. of another-Chevron ‘no-action’ request letter.: dated

‘December 31, 1999, The Weeden Proposal is being dealt with separately by this letter because the
Foundatlon made no mention In its transmittal letter of an intent to cosponsor the Alford Madden L
‘Proposal Therefore, we assume that it is a ‘stand- -alone proposal .

We believe that the Weeden Proposal may be omltted from the proxy materlals pursuant to the
following proxy rules:

_» Rule 14a- 8(|)(12)(ll) The proposal may be. omltted as |t deals wnth substantlally the same subJect

matter as a prior proposal which at the tlme of |ts second submlssmn recelved less than six percent of
the votes cast In regard thereto. '

"As with the Alford-Madden Proposal, the Weeden Proposal deals w1th substantlally the same subJect
" matter--the risks and benefits associated ‘with Chevron drllllng for oil and gas.in the 1002 Area of
- ANWR--as was dealt with In the proposal printed in Chevron 's 1997 -and 1999 proxy- statements R
. reproduced in Attachments "D" and "E," and voted upon at those: annual stockholder meetmgs At the -
1999 annual meeting, the proposal recelved a vote of 3.9763% in favor (see’ calculatlon in the "Note"
- at the bottom of Attachment’ "I"); which falls well below the 6% vote required for a third submission

within three calendar years. Therefore, the substantlally similar Weeden Proposal may be omitted

-from consideration.at gur 2000 Annual Meeting of Stockholders pursuant to Rule 14a-8(i)(12)(ii). .

-For. convenlence, a-comparison of the text of the Weeden Proposal is shown .on Attachment "F" W|th
‘year. 2000 additions underlined and deletions struck through. Exhibit "G" showing & comparison of the .
Weeden. Proposal and the 1997 proposal. The proposals, previously set forth in the. 1997 and 1999 _

. proxy-statements have the following: substantial similarities to Weeden Proposal:

*2 1. The 1997, 1999 and 2000 proposals all deal with substantially the same subject matter—-the
risks and benefits associated with Chevron drilling operations in the 1002 Area of ANWR, The fext
'comparlson on Attachments "F" and "G" reveals that:

-~ Most of the text of the "Whereas" clause and the- Supportlng Statement are the same in the. 1999

https://web2.westlaw.com/result/documenttext.aspx?cfid=1 &rltdb;CLIDﬂDBélZl 01483&vr... ~3/8/2006
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substant|ally identical to and was. recelved subsequent to the Alford Madden Proposal Therefore we
intend to omit it from our proxy materials. _
~ "Chevron's.action would be consistent with your prior concurrence in the following no- actlon letters

- Nucor Corporation;:available February 16 1999 AT&T Corp available January 26, 1999; Stanhome :
,Inc avallable January 10, 1997.

' Conclusmn

- The -Weeden Proposal dedls with substantially the same subject matter--the risk and benefits inherent

n Chevron drilling in the 1002 Area of ANWR--as proposals previously considered at our 1997 and -

1999 annual stockholder meetings. In 1999, the time of its second submission, a substantially similar

o proposal did not receive the*6% vote required to qualify for a subsequent resubmission within a”- '

' . ‘three-year period. Therefore we intend to omit the Weeden Proposal under Rule- 14a- 8(l)(12)(li)
Chevron respectfully requests the Division's concurrence in the omission.

- *4 If you do not concur In the omission under Rule 14a-8(i)(12)(ii) of this- proposal and the ldentlcal

- Alford- Madden Proposal, Chevron would then print: the Alford-Madden Proposal in its 2000 proxy -

. ‘materials. In that event we respectfully request the Division's concurrence in'the omission of the o
- Weeden ‘Proposal under Rule 14a- 8(l)(11) asitis dupllcatlve of the Alford-Madden Proposal.-
As required by Rule 14a- 8(3)(1), we are sending a copy of this letter to the proponent, with
. Attachment "J" hereto, notlfylng the proponent of Chevron s intention to omit: the proposal from the
2000 Annual Meeting of Stockholders proxy materials." : ;
. Enclosed herewith are six copies of this letter with attachments and an’ additional recelpt copy wnth a
o 'self-addressed envelope Please return the copy to me marked as appropriate to acknowledge your .
" receipt. If you have-any questions regarding this. letter, please contact ‘me or Hllman P Walker at
(415) 894 2403 or. HIPW@chevron com. ' . - S A

“Very: truly yours
Lydia'l..Beebe" ,
- Corporate Secretary :
. CHEVRON CORPORATI_ON
575 Market Street
'San Francisco, CA 94105

lEl.\lCLOSURE ,
. ) | 'ATTACHMENTi.B '
- December 22,v1§99 | '
. Re:' Weeden Fou'ndation Stockholder Proposal -

Ladies and Gentlemen
We have reviewed your letter, dated December 22, 1999, to the Ofﬂce of Chuef Counsel of the
Division of Corporation Finance of the Securities and Exchange Commission (the "Commission") with’
~.respect to a stockholder proposal submitted by the Weeden Foundation for Inclusion in the Proxy
- Statement for your 2000 Annual Meeting of Stockholders (the "Letter") We have also revnewed the '
enclosures to the Letter. -
* Please be advised that, in our opinion, the subJect proposal may be excluded from said Proxy .

- Statement pursuant to Rule 14a-8(i)(12)(ii) under the Securities Exchange Act of 1934, as amended,

‘because the proposal deals with substantially the same subject matter as two prior proposals. '

-Because (a) the two prior proposals were included in your proxy materials within the last five years,
(b) the present proposal has been received within three years of the latest such proposal, and (c) the’
second of the prior two proposals réceived less than six percent of the total number of votes cast in
regard thereto, the current proposal may be excluded pursuant to Rule 14a-8(i)(12)(i), as more fully

- explained in‘the Letter. In our opinion, in the event the Commission does not concur with your .

exclusion of the proposal submitted by Ms, Kendall Alford-Madden, the subject proposal may also be ;
. excluded from said Proxy Statement pursuant to Rule 14a—8(i)(1_1); because the proposal would
- duplicate another proposal previously submitted to you by another proponent that would be included
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‘ We W|ll send you a copy of the DlVlSlOl’l s response as we receive it:
- Very truly yours ' v
| LETTER TO SEC
‘ February 2; 2000 ' |

o OFFICE OF CHIEF COUNSEL :

- 'DIVISION OF CORPORATION FINANCE :

- SECURITIES AND EXCHANGE COMMISSION
450 FIFTH STREET, N.W. - . v
- WASHINGTON DC 20549

E Lad|es and Gentlemen o : L e & v : g N
' Please reference a telephone conversatnon of February 2; 2000 between Ms Carolyn Sherman and
-Mr..Hilman Walker of my staff regarding the withdrawal of the Weeden Foundation- stockholder
proposal which requested a. damage assessment report on potentlal drllllng ln the Arctic Natlonal
Wildlife Refuge. - ‘
‘Chevron Corporatlon conflrms that it will treat the Weeden Foundatlon as a co fller of the ldentlcal

. proposal submitted by Kendall Alford- Madden. -
- However, Chevron respectfully requests your contlnued cons»deratlon of our-non- actlon Ietter request

.concerning the Kendall Alford-Madden proposal as set forth In my Ietter dated December 22, 1999

o filed with the DIV|S|on on December 28, 1999

%6 Slncerely,

. Lydia 1. Beebe

Corporate Secretary _ _
K  LETTERTO SEC
- January 20 2000 S

; ‘OFFICE OF CHIEF COUNSEL e
- 'DIVISION OF CORPORATION FINANCE
SECURITIES AND EXCHANGE COMMISSION
450 FIFTH STREET, N.W.’ ’
WASHINGTON DC 20549

Ladies and Gentlemen : ’ ‘ ‘ ' B et ;
- Please fefer to my no-action request letter dated December 22 1999 My Ietter addressed a proposal
- by the Weeden Foundation requesting Chevron to prepare-a report on the potentlal environmental
- damage that will result from Chevron. proceeding with plans to dl‘l|| for ol and gas in the coastal plaln

' 1002 area, of the Arctic National Wildlife Refuge ("ANWR").."

. The Foundatlon has withdrawn its proposal as stated in its Ietter dated January 10, 2000 copy - -
attached. The Foundation,wishes to co-file a similar proposal submitted by Ms. Kendall Alford Madden
through her agent Trillium-Asset Management.- ‘ -
Therefore, Chevron respectfully withdraws its no- actlon request Ietter regarding the Weeden .
»Foundation proposal. - However, we reaffirm our request for your review of the Kendall Alford- Madden

- proposal as set forth in our letter of December 22, 1999, : :

 Sincerely,
Lydia I. Beebe

- Corporate Secretary

- SEC LETTER

1934 Act / s -- / Rule 14A-8

* . https://web2.westlaw.com/fesult/documenttext.aspx?cfid=1&rltdb=CLID DB42101483&vr... 3/8/2006 .
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] ABBOTT

John A, Berry Abbott Laboratories Telephone: (847) 938-3591
Divisional Vice President and 100 Abbott Park Road Facsimile: (847) 938-9492
Associate General Counsel Dept. 032L, Bldg. AP6A E-mail: John.Berry@Abbott.com
Securities & Benefits Abbott Park, IL 60064-6011
-
- Prctiee
T 2R

March 14, 2006

Securities and Exchange Commission
Division of Corporation Finance
Oftice of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  Abbott Laboratories — Response to Request for Commission Review of No-Action
Letter dated February 28, 2006 Regarding Shareholder Proposal Submitted by
Marion Catron

Ladies and Gentlemen:

On behalf of Abbott Laboratories, I hereby request that the Staff of the Division of
Corporation Finance of the Securities and Exchange Commission determine not to present this
request for Commission review of the no-action letter dated February 28, 2006 (the “Abbott No-
Action Letter”) (a copy of which is attached as Exhibit A, along with Abbott’s letter requesting
no-action relief and the proponent’s response). In the Abbott No-Action letter, the Staff stated
that it will not recommend enforcement action if, in reliance on Rule 14a-8, we exclude a
proposal submitted by Marion Catron from the proxy materials for Abbott’s 2006 annual
shareholders’ meeting, which we expect to file in definitive form with the Commission on or
about March 24, 2006.

We received a notice on behalf of Marion Catron on November 11, 2005, submitting the
proposal for consideration at our 2006 annual shareholders’ meeting. The proposal and
supporting statement (the “Proposal”) read as follows:

WHEREAS, the Company conducts tests on animals as part of its product
research and development; and

WHEREAS, the Company also retains independent laboratories to conduct tests
on animals as part of product research and development; and

WHEREAS, abuses in independent laboratories have recently been revealed and
disclosed by the media; and

WHEREAS, the Company has an Animals in Biomedical Research policy (the
“Policy”) posted on its website as part of its commitment to Corporate
Responsibility; NOW THEREFORE,
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BE IT RESOLVED, that the shareholders request that the Board issue a report to
shareholders on the feasibility of amending the Company’s Policy to ensure

(a) that it extends to all contract laboratories and that it is reviewed with such
outside laboratories on a regular basis, and (b) superior standards of care for
animals who continue to be used for these purposes, both by the Company itself
and by all independently retained laboratories, including provisions to ensure that
animals’ psychological, social and behavioral needs are met. Further, the
shareholders request that the Board issue an annual report to shareholders on the
extent to which in-house and contract laboratories are adhering to this policy,
including the implementation of the psychological enrichment measures.

Supporting Statement:

A number of pharmaceutical companies have adopted and prominently published
animal welfare policies on their websites relating to the care of animals used in
product research and development. The Company, as an industry leader, is
commended for its efforts aimed at minimizing “unnecessary pain or suffering”
and “reducing the number of animals used in any test we conduct . . .””!

However, the recent disclosure of atrocities recorded at Covance, Inc. has made
the need for a formalized, publicly available animal welfare policy that extends to
all outside contractors all the more relevant, indeed urgent. Filmed footage
showed primates being subjected to such gross physical abuses and psychological
torments that Covance sued to stop PETA Europe from publicizing it. The
Honorable Judge Peter Langan, in the United Kingdom, who denied Covance’s
petition, stated in his decision that the video was “highly disturbing” and that just
two aspects of it, namely the “rough manner in which animals are handled and the
bleakness of the surroundings in which they are kept . . . even to a viewer with no
particular interest in animal welfare, at least cry out for explanation.”

Shareholders cannot monitor what goes on behind the closed doors of animal
testing laboratories, so the Company must. Accordingly, we urge the Board to
commit to ensuring that basic animal welfare measures are an integral part of our
Company’s corporate stewardship.

We urge shareholders to support this Resolution.

On March 7, 2006, we received a request on behalf of Marion Catron addressed to Ms.
Nancy Morris, Secretary of the Commission, requesting that the Commission issue an opinion
reversing the Staff’s response and therefore requiring Abbott to include the proposal in its proxy
materials for its 2006 annual shareholders’ meeting.

" http://abbott.com/citizenship/citizen_abbott/position.cfim

% The case captioned Covance Laboratories Limited v. PETA Europe Limited was filed in the High Court of Justice,
Chancery Division, Leeds District Registry, Claim No. 5C-00295. In addition to ruling in PETA’s favor, the Court
ordered Covance to pay PETA £50,000 in costs and fees.
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For the reasons stated in our December 29, 2005 letter, we believe that the Proposal may
be properly omitted from Abbott’s 2006 proxy materials pursuant to Rule 14a-8(i)(12)(i) and that
the Staff’s decision to grant the Abbott No-Action Letter was appropriate. We also believe that
the Staft should not present the request to the Commission pursuant to Part 202.1(d) of Section
17 of the Code of Federal Regulations because the request does not involve “matters of
substantial importance and where the issues are novel or highly complex.”

L The Staff should not present this request for Commission review because it does not
involve “matters of substantial importance” and “issues [that] are novel or highly
complex.”

The Commission has, upon the recommendation of the Staff, reviewed the Staff’s
decisions with respect to no-action requests in connection with shareholder proposals. However,
this practice has been limited to situations such as one where the no-action letter represented “an
abrupt policy shift from the SEC’s prior rulings and official statements” (see letter dated
December 7, 1992 from Sue Ellen Dodell to the SEC regarding Cracker Barrel (October 13,
1992)) or one where the Secretary of the Commission stated that “the issue is novel” (see New
Germany Fund Inc. (May 8, 1998)). Other than in these highly unusual situations, the Staff
typically determines not to present requests for reconsideration to the Commission (See, e.g.,
Pall Corporation (October 5, 2005), ExxonMobil Corporation (April 28, 2005), State Street
Corporation (March 9, 2005), and CheckFree Corporation (March 15, 2004)).

The Abbott No-Action Letter does not raise any novel or highly complex issues. The
issue of animal-based testing is frequently the subject of shareholder proposals, and the Staff has
had many opportunities to consider no-action requests with respect to animal testing proposals
(see, e.g., Bristol-Myers Squibb Company (February 9, 2006) (denying no-action relief on the
bases that the proposal and supporting statement are not contrary to the proxy rules and that the
company does not lack the authority to implement the proposal), 3M Company (February 22,
2005) (denying no-action relief on the bases that decisions regarding animal testing are not
ordinary business matters and that the proposal had not already been substantially implemented
by the company), and PPG Industries, Inc. (January 19, 2004) (concurring in the company’s
view that a proposal requesting the board to implement a policy against animal testing had
already been substantially implemented)). Also, as discussed below, the Staff has had many
opportunities to consider the issues raised by no-action requests under Rule 14a-8(i)(12).

In addition, the Abbott No-Action Letter does not represent an abrupt policy shift from
prior no-action letters and Commission guidance. The Commission has stated that “substantially
the same subject matter,” as that phrase is used in Rulel4a-8(i)(12), does not mean that the
previous proposal and the Proposal must be exactly the same. Although the predecessor to Rule
14a-8(1)(12) required a proposal to be “substantially the same proposal” as prior proposals, the
Commission amended the rule in 1983. In SEC Release No. 34-20091 (August 16, 1983), the
Commission explained the reason for and meaning of the revision, stating:

The Commission believes that this change is necessary to signal a clean break
from the strict interpretive position applied to the existing provision. The
Commission is aware that the interpretation of the new provision will continue to
involve difficult subjective judgments, but anticipates that those judgments will
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be based upon a consideration of the substantive concerns raised by a proposal
rather than the specific language or actions proposed to deal with those concerns.

As we discussed in our letter dated December 29, 20085, while the Staff initially seemed
to take a very restrictive view of the current version of Rule 14a-8(1)(12) (see, e.g., Procter &
Gamble Co. (July 27, 1988), and Bristol-Myers Squibb Company (March 7, 1991), both of which
deal with live animal testing), more recently the Staff has made it clear that Rule 14a-8(i)(12)
does not require that the proposals, or their subject matters, be identical in order for a company
to exclude the later-submitted proposal. Instead, the Staff has focused on the “substantive
concerns” raised by the proposal as the essential consideration, rather than the specific language
or corporate action proposed to be taken (See, e.g. Medtronic Inc. (June 2, 2005), Bank of
America Corp. (February 25, 2005), Saks Inc. (March 1, 2004) and Bristol-Myers Squibb Co.
(February 6, 1996), each of which we discuss in our letter dated December 29, 2005). The Staff
has thus concurred with the exclusion of proposals under Rule 14a-8(i)(12) when the proposal in
question shares similar underlying social or policy issues with a prior proposal, even if the
subsequent proposal recommended that the company take different actions. As a result, we
believe that the Staff’s position in the Abbott No-Action Letter does not represent an abrupt
change in policy, but instead is consistent with the positions taken in the above-cited letters.

1I. Conclusion

For the foregoing reasons, I request your confirmation that the Staff will not present this
request to the Commission. To the extent that the reasons set forth in this letter are based on
matters of law, pursuant to Rule 14a-8(j)(2)(iii) this letter also constitutes an opinion of counsel
of the undersigned as an attorney licensed and admitted to practice in the State of Illinois.

If the Staff has any questions with respect to the foregoing, or if for any reason the Staff
decides to present this request to the Commission, please contact me at 847.938.3591 or Deborah
Koenen at 847.938.6166. We may also be reached by facsimile at 847.938.9492 and would
appreciate it if you would send your response to us by facsimile to that number. The proponent’s
legal representative, Leana Stormont, may be reached by facsimile at 757.628.0781.
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Please acknowledge receipt of this letter and the enclosures by date-stamping the
enclosed copy of this letter and returning it to the waiting messenger.

Enclosures

cc: Marion Catron
¢/o Leana Stormont, Esq.
Research & Investigations Department

Very truly yours,

b 2 Sy

John A. Berry

Divisional Vice President,
Securities and Benefits
Domestic Legal Operations

People for the Ethical Treatment of Animals

501 Front Street
Norfolk, VA 23510
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Exhibit A

Abbott No-Action Letter and accompanying materials
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ABBOTT LABORATORIES
100 Abbott Park Road
Abbott Park, IL 60064-6011

December 29, 2005
By Messenger

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  Abbott Laboratories -- Shareholder Proposal Submitted by Marion Catron

Ladies and Gentlemen:

On behalf of Abbott Laboratories and pursuant to Rule 14a-8(j) under the Securities
Exchange Act of 1934, I hereby request confirmation that the Staff of the Securities and
Exchange Commission will not recommend enforcement action if, in reliance on Rule 14a-8, we
exclude a proposal submitted by Marion Catron from the proxy materials for Abbott’s 2006

annual shareholders’ meeting, which we expect to file in definitive form with the Commission on
or about March 21, 2006.

We received a notice on behalf of Marion Catron on November 11, 2005, submitting the
proposal for consideration at our 2006 annual shareholders’ meeting. The proposal and
supporting statement (a copy of which is attached as Exhibit A) (the “Proposal™) read as follows:

WHEREAS, the Company conducts tests on animals as part of its product
research and development; and

WHEREAS, the Company also retains independent laboratories to conduct tests .
on animals as part of product research and development; and

| WHEREAS, abuses in independent laboratories have recently been revealed and
“disclosed by the media; and

WHEREAS, the Company has an Animals in Biomedical Research policy (the

“Policy”) posted on its website as part of its commitment to Corporate
Responsibility; NOW THEREFORE,

BE IT RESOLVED, that the shareholders request that the Board issue a report to
shareholders on the feasibility of amending the Company’s Policy to ensure

(a) that it extends to all contract laboratories and that it is reviewed with such
outside laboratories on a regular basis, and (b) superior standards of care for

\
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animals who continue to be used for these purposes, both by the Company itself
and by all independently retained laboratories, including provisions to ensure that
animals’ psychological, social and behavioral needs are met. Further, the
shareholders request that the Board issue an annual report to shareholders on the
extent to which in-house and contract laboratories are adhering to this policy,
including the implementation of the psychological enrichment measures.

Supporting Statement:

A number of pharmaceutical companies have adopted and prominently published
animal welfare policies on their websites relating to the care of animals used in
product research and development. The Company, as an industry leader, is
commended for its efforts aimed at minimizing *“unnecessary pain or suffering”
and “reducing the number of animals used in any test we conduct . . .”

However, the recent disclosure of atrocities recorded at Covance, Inc. has made
the need for a formalized, publicly available animal welfare policy that extends to
all outside contractors all the more relevant, indeed urgent. Filmed footage
showed primates being subjected to such gross physical abuses and psychological
torments that Covance sued to stop PETA Europe from publicizing it. The
Honorable Judge Peter Langan, in the United Kingdom, who denied Covance’s.
petition, stated in his decision that the video was “highly disturbing” and that just
‘two aspects of it, namely the “rough manner in which animals are handled and the
bleakness of the surroundings in which they are kept . . . even to a viewer with no
particular interest in animal welfare, at least cry out for explanation.”

Shareholders cannot monitor what goes on behind the closed doors of animal
testing laboratories, so the Company must. Accordingly we urge the Board to
commit to ensuring that basic animal welfare measures are an mtcgra] part of our
Company’s corporate stewardship.

We urge shareholders to support this Resolution.

Pursuant to Rule 14a-8(j), I have enclosed six copies of the Proposal and this letter,
which sets forth the grounds upon which we deem omission of the Proposal to be proper. I have
also enclosed a copy of all relevant correspondence exchanged with the proponent, as well as a
copy of each of the no-action letters referred to herein. Pursuant to Rule 14a-8(j), a copy of this

letter is being sent to notify the proponent of our intention to omit the Proposal from our 2006
proxy materials.

We believe that the Proposal may be properly omitted from Abbott’s 2006 proxy
materials pursuant to Rule 14a-8 for the reasons set forth below.
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L The Proposal may be properly omitted under Rule 14a-8(i)}(12)(i) because it deals
with substantially the same subject matter as a prior proposal that was included in
our 2005 proxy materials and when previously submntted the proposal did not
receive the support necessary for rwubmlssion.

Rule 14a-8(i)(12)(i) permits the exclusion of a shareholder proposal dealing with
“substantially the same subject matter as another proposal or proposals that has or have been
previously included in the company’s proxy materials within the preceding 5 calendar years” and
the proposa] received “less than 3% of the vote if proposed once within the preceding S calendar

We included a proposal (the “Previous Proposal™) in our 2005 proxy materials filed on
March 18, 2005 which requested that Abbott:

1. Commit specifically to using only non-ammal methods for assessing skm
corrosion, irritation, absorpuon, phototoxicity and pyrogenicity.

2. Conﬁrm that it is in the Company’s best interest to commit to replacing
animal-based tests with non-animal methods. ~

3. Petition the relevant regulatory agencies requiring safety testing for the
Company’s products to accept as total replacements for animal-based
‘methods, those approved non-animal methods described above, along with
any others currently used and accepted by the Organization for Economic
Cooperation and Development (OECD) and other developed countries.

A copy of the Previous Proposal as it appeared in our 2005 proxy materials is attached
hereto as Exhibit B. The Proposal and the Previous Proposal are substantially similar for
purposes of Rule 14a-8(i)(12) since the substantive concern of both proposals is animal-
based testing. V

“Substantially the same subject matter,” as that phrase is used in Rule14a-8(i)}(12), does
not mean that the Previous Proposal and the Proposal must be exactly the same. Although the
predecessor to Rule 14a-8(i)(12) required a proposal to be “substantially the same proposal” as
prior proposals, the Commission amended the rule in 1983. In SEC Release No. 34-20091

(August 16, 1983), the Commission explained the reason for and meaning of the revision, -
‘stating:

. The Commission believes that this change is necessary to signal a clean break
from the strict interpretive position applied to the existing provision. The
Commission is aware that the interpretation of the new provision will continue to
involve difficult subjective judgments, but anticipates that those judgments will
be based upon a consideration of the substantive concemns raised by a proposal
rather than the specific language or actions proposed to deal with those concerns.

While the Staff initially seemed to take a very restrictive view of the current version of
Rule 14a-8(i)(12) (see, e.g., Procter & Gamble Co. (July 27, 1988), which dealt with live animal
testing), more recently the Staff has made it clear that Rule 14a-8(i)(12) does not require that the
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proposals, or their subject matters, be identical in order for a company to exclude the later-
submitted proposal. When considering whether a proposal deals with substantially the same
subject matter, the Staff has increasingly focused on the “substantive concerns” raised by the
proposal as the essential consideration, rather than the specific language or corporate action
proposed to be taken. The Staff has thus concurred with the exclusion of proposals under Rule
142-8(i)(12) when the proposal in question shares similar underlying social or policy issues with
a prior proposal, even if the subsequent proposal recommended that the company take different
actions. :

For example, in Bristol-Myers Squibb Co. (February 6, 1996), the Staff permitted
exclusion of a proposal recommending that the board of directors form a committee to formulate
an educational plan to inform women of the possible abortifacient (abortion-causing) effects of
any of the company’s products because it dealt with substantially the same subject matter as
prior proposals asking the company to refrain from giving charitable contributions to

organizations that perform abortions. Despite the different actions requested and the different
~ subject matters of the prior proposals (charitable contributions) and the proposal at issue
(consumer education), the substantive concern of both proposals was abortion-related matters;
thus the Staff concluded that the proposal at issue dealt with substantially the same subject
matter as the proposals regarding the company’s charitable contributions.

“More recently, in both Medtronic Inc. (June 2, 2005) and Bank of America Corp.
(February 25, 2005), the Staff permitted the omission of proposals requesting that the companies
list all of their political and charitable contributions on their websites. In prior proposals,
shareholders had requested that the companies cease making charitable contributions. Again,
despite the different actions requested and the different subject matters of the prior proposals
(ceasing contributions) and the proposals at issue (disclosure of contributions), the substantive
concem of both proposals was corporate contributions and thus the Staff concluded that the
proposals at issue dealt with substantially the same subject matter. See also Dow Jones & Co.,
Inc. (December 17, 2004) (proposal requesting the company publish in its proxy materials
information relating to its process of donations to a particular non-profit organization was
excludable as it dealt with substantially the same subject matter as a prior proposal requesting an
explanation of the procedures governing all charitable donations); Saks Inc. (March 1, 2004) (a
proposal requesting the board of directors to implement a code of conduct based on International
Labor Organization standards, establish an independent monitoring process and annually report
on adherence to such code was excludable as it dealt with substantially the same subject matter
as a prior proposal requesting a report on the company’s vendor labor standards and compliance
mechanism); Bristol-Myers Squibb Co. (February 11, 2004) (a proposal requesting the board
review pricing and marketing policies and prepare a report on how the company will respond to
pressure to increase access to prescription drugs was excludable because it dealt with
substantially the same subject matter as prior proposals requesting the creation and
implementation of a policy of price restraint on pharmaceutical products). But see Wm. Wrigley
Jr. Company (December 13, 2004) dealing with two proposals to add “against” to the proxy
card; the Staff’s response in this instance may reflect the inclusion in the earlier but not the later

proposal of a request to also remove management s discretionary voting authority where signed
proxies did not specify a vote.
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The Proposal requests that Abbott issue a report to shareholders on the feasibility of
amending its policy on animal-based testing so that it ensures superior standards of care for
animals used in testing and so that it applies to independent laboratories contracted by Abbott,

. while the Previous Proposal requested that Abbott cease conducting animal-based tests. Despite
the different actions requested by the proposals, both the Previous Proposal and the Proposal deal
with the same substantive concemn and thus substantjally the same subject matter for purposes of
Rule 14a-8(i}12) - animal-based testing conducted by or on behalf of Abbott. Both proposals

" (whethier in their respective resolutions, recitals or supporting statements) discuss the alleged
pain and abuses suffered by animals used in animal-based testing and argue that Abbott should
play a role in stopping such alleged abuses, albeit by carrying out different actions.

As evidenced in Exhibit C, the Previous Proposal received 2.51% of the vote at our 2005
annual meeting of shareholders." Since the Previous Proposal failed to meet the required 3%
threshold at the 2005 annual meeting of shareholders and the other rule requirements are
satisfied, the Proposal may be excluded from the 2006 proxy materials pursuant to Rule 14a-
8(iX(12)G). -

IL Conclusion

" For the foregoing reasons, I request your confirmation that the Staff will not recommend
- any enforcement action to the Commission if the Proposal is omitted from Abbott’s 2006 proxy
materials. To the extent that the reasons set forth in this letter are based on matters of law,
pursuant to Rule 14a-8(j)(2)(iii) this letter also constitutes an opinion of counsel of the
undersigned as an attomney licensed and admitted to practice in the State of Illinois.

. If the Staff has any questions with respect to the foregoing, or if for any reason the Staff
does not agree that we may omit the Proposal from our 2006 proxy. materials, please contact me
at 847.938.3591 or Deborah Koenen at 847.938.6166. We may also be reached by facsimile at
847.938.9492 and would appreciate it if you would send your response to us by facsimile to that
number. The proponent’s legal representative, Leana Stormont, may be reached by facsimile at
757.628.0781. '

! Tabulation is as follows: votes cast for — 25,588,601 and votes cast against ~ 993,974,542. Pursuant to the Staff’s
position on counting votes for purposes of Rule 14a-8(i)(12), abstentions and broker non-votes were not included for
purposes of the calculation. See Staff Legal Bulletin No. 14, Question F.4 (July 13, 2001).
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Please acknowledge receipt of this letter and the enclosures by date-stamping the
enclosed copy of this letter and returning it to the waiting messenger.

Very truly yours,

John A. Berry :
Divisional Vice President,
Securities and Benefits
Domestic Legal Operations
Enclosures |

cc.  Marion Catron
c/o Leana Stormont, Esq.
Research & Investigations Department
People for the Ethical Treatment of Animals
501 Front Street
Norfolk, VA 23510
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Exhibit A
Proposal
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* ABBOTT SHAREHOLDER RESOLUTION
This Proposal is submitted by Marien Catron. |
WHER.EAS tthompanycondmtstwtsonammalsaspa:tofmpmdnamcbnd
developmmt:and
WHEREAS, thzcompanyalsoretamsmdcpendemlabomﬂumeomnu:sm
animals as part of product research and development; and - |
WHEREAS, sbuscs in independent laboratories have recently been revealed and
disclosed by the media; and | |
 WHEREAS, tthompanyhasanAnnnalsanwmdcaIRmamhpohcy(ﬂn'PM")
postedonitsWebsiteaspanofhswmmiunmttoCoxpormRuponﬁbﬂhy;Now |
THEREFORE, |
BE IT RESOLVED, that the shareholders request that the Board issue & report 10
shareholders on the feas:'biﬁty of amending the Company’s Policy to ensure (a) that it extends to
all contract laboratories and that it is reviewed with such outside laborstocies on « regular besis,
and (b) superior standards of care for animals who continue to be used for these purposes, both
by the Company itself and by all independently retained laboratotics, including provisions fo
ensure that animals® psychological, social and behavioral needs are met. Furthu._ﬂu _
shareholdersrequwtthaitheBoardisazeanamuairepontoshmhgldasohthemmlwhidl -
in-house end coniract Isboratories are adhering to this policy, including the implementation of
the psychological enrichment measures. o |
| Supporting Statements )
A number of pharmaceutical companies bave gdogied and prominently published animal

welfare policies on their websites relating to the care of animals used in product rescarch and
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‘devclopmmt. The Comm, as an industry leader, is commended for it eferts simed ot
minimizing “unnecessary pain or suffering” and'ﬁeducmgm:nimbsofmimumedtnmyg'
we candoct ... | |
Howevet, the recent disclosure of atrocities rcorded at Covanoe, Fnc, has made the need
for a formalized, pubhdy avaﬂableammalwelfare pohcyﬁmcmmdsmnllomdeeontrm
allthemorcre]cvant,mdwdurgent. Fﬂmedfootageshowedptbnmbungsubjecwdtosnch
grossphyswalabusuandpsychologxcahormentsthnCovanoesuedmnopPBTABmopeﬁom
pubhcmngxt. ﬁeHommbchudgePetalanzan.intthmtethgdom.whoddod |
Covanu’spchtommwdmhsdecmwnﬂmﬂnwdwm“hnghbdwmmnmm
| aspmﬁmmdyﬁcﬁoughmmmwhcbmmﬂsmhaﬂedm&bm&h
surroundings in which they are kept ... even to a viewer with no particular intérest in animal -
welfize, at least cry out for explanation.™
Shareholders cannot monitos what goes on bebind the clossd doors of snimal testing
baﬁcmimdmlﬁremeammmmin;gﬂpmdf;m@mﬁﬂcmm
We urge shareholders to support this Resolution. |

-} ptip:/fabbott.com/citizenship/citizen ahboulposxﬂon.cm

2 The case captioned Covance Laboratories Limitedv. PETA Europe Limited wes Fled in the
High Court of Justice, Chancery Division, Leeds District Registry, Claim No. SC-00295. In
. addition to ruling in PETA’s favor, the Court ordered Covance to pay PETA £50,000 in costs end
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Exhibit B
Previous Proposal
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Page 1 of 2

Shareholder Proposal Conceming In Vitro Testing (Item 5 on Proxy Card)

John M. Carter (owner of 478 Abbott common shares), The Enid K. Dillon Trust (owner of 3,000 Abbott common sbm).‘
and Comelia Cexf (owner of 300 Abbott common shares), through their attorney, Susan L. Hall, 2818 Connecticut Avenue,
N.W., Washington, D.C., 20008, have informed Abbott that they intend to present the following proposal at the meeting.

WHEREAS, statistics published by research oversight bodies in North America and Europe document that the vast majority -
of painful and distressing animal expenmems are conducted to satisfy outdated, government-mandated testing requirements!
and that such testing is on the rise;? and

WHEREAS, nearly 60% of animals used in regulatory testing suffer pain ranging from moderate to severe, all the way to
pain near, at, or above the pain tolerance threshold,? generally without any pain relief; and

WHEREAS, non-animal test methods are generally less expensive,‘ more rapid, and always more humane, than animal-based
tests; and

WHEREAS, unlike animal tests, non-animal methods have been scientifically validated and/or accepted as total replacements
for the following five toxicity endpoints: skin corrosion (irreversible tissue damage), skin irritation (milder and reversible
damage), skin absorption (the rate of chemical penetration), phototoxicity (an inflammatory reaction caused by the

interaction of a chemical with sunlight), and pyrogenicity (a fever-like reaction that can occur when certain intravenous drugs
interact with the immune system);

NOWﬂiEREFOREBErTRESOLVED.-thatﬂleshudmldasreqhestdmd:ede:

| 1. FCommit speciﬁcall)" to using only non-animal methods for assessing skin cormsion.. irritation, absorption,
phototoxicity and pyrogenicity.

2. Confirm that it is in the Company's best interest to commit to replacing animal-based tests with non-animal methods.

3. Petition the relevant regulatory agencies requiring safety testing for the Company's products to accept as total
replacements for animal-based methods, those approved non-animal methods described above, along with any others
currently used and accepted by the Organization for Economic Cooperation and Development (OECD) and other
developed countries.

- ____________________________________________________|
Proponent’s Statement in Support of Shareholder Proposal

This Resolution is designed to harmonize the interests of sound science with the elimination of animal-based test methods
- where non-animal methodologies exist. It seeks to encourage the relevant mgulatory agencies to join their peers in aocepting

validated in vitro and other non-animal test methods. It will not compromise consumer safety or violate applicable statutes
and regulations.

Further, this Resolution commits the Company to end animal testing for five specific endpoints in favor of valid non-animal
methods. These include the 3T3 Neutral Red Uptake Phototoxicity Test, human skin equivalent tests for corrosivity, and a
human blood-based test for pyrogenicity, all of which have been successfully validated through the European Centre for the
Validation of Alternate Methods.® Several non-animal methods have also been adopted as Test Guidelines by the OECD® (an
alliance of 30 member countries including the US, EU, Japan, Canada and Australia). Regulatory agencies in OECD member
countries are not at liberty to reject data from non-animal tests for skin corrosion, skin absorption and phototoxicity where
such data have been generated in accordance with an OECD Test Guideline.

We urge shareholders to support this Resolution.

hitn://www.sec.ecov/Archives/edgar/data/1 800/000104746905007027/a215252Rzdef 14a. h .. 122R/2N08
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(U] CCAC Animal Use Survey - 2001: bip/iwww.coac co/englistVF ACTS/Facframems2001 Jem.
[¢3] Statistics of Scientific Procedures on Living Animals - Great Britain - 2002. http/iwww official-docaments.co.uk/document/cmS8/S886/S886.mm.
O] CCAC Asimal Use Swrvey - 2001,
ON Derelanko MJ and Hollinger MA (Eds.). (2002). Hardbook of Taxicology, Second Ed, 1414 pp. Weshington, DC: CRC Press.
ECVAM website: bitp-//ecvam. jrc.it.

® OECD test guidelines: WJMWMWWMLMW_IN&SLI_LLIM

htto://www sec.eov/Archives/edgar/data/1800/000104746905007027/a2152528zdef14a h . 12/2R/2005
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Item 4. Submission of Matters to a Vote of Security Holders

Abbott Laboratories held its Annual Meeﬁng of Shareholders on April 22, 2005. The following is a summary of the
matters voted on at that meeting.

(a) The shareholders elected Abbott's entire Board of Directors. The persons elected to Abbott's Board of Directors and
the number of shares cast for and the number of shares withheld, with respect to each of these persons, were as follows:

Name Votus Fer Votes Withheld
Roxanne S. Austin - 1,335,745,463 24,119,515
William M. Daley 1,341,199,411 18,665,567
H. Laurance Fuller : . 1,336,590,924 23,274,054 -
Richard A. Gonzalez 1,323,525,501 363394717
Jack M. Greenberg 1,338,458,177 21,406,801
Jeffrey M. Leiden, M.D., Ph.D. 1,330,165076 29,699,902
The Lord Owen CH C _ 1,342,882 255 16,982,723
Boone Powell Jr. 1,337,056,319 22,808,659
Addison Barry Rand 1,337,206,795 22,658,183
W. Ann Reynolds. Ph.D. : 1,333,234,174 26,630,804
Roy S. Roberts v : 1,343,081,511 _ 16,783,467
William D. Smithburg , ‘ 1,335,222,369 24,642,609
John R. Walter 1,334,641,826 25,223,152
Miles D. White : 1,334,508,735 25,356,243
18
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(b) The shareholders ratified the appointment of Deloitte & Touche LLP as Abbott’s auditors. The number of shares
cast in favor of the ratification of Deloitte & Touche LLP, the number against, and the number abstaining were as follows:

For Agaimst Abstale

1,338,466,739 - 11,750,298 9,647,941

(¢) The shareholders rejected a shareholder pmposal on executive compensation. The number of shares cast in favor of
the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as follows:

For © Againat  Abstain  Breker Noa-Veis

58,830,774 ' 1,054,385,293 19,061,307 ‘ 227,587,604

(d) The shareholders rejected a shareholder proposal concéning performance-based options. The number of shares cast

in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as
follows: .

For i Agslant - Abstain h Broker Now-Vots

422,868,073 695,048,135 C 14361,166 227,587,604 -

{¢) The shareholders rejected a shareholder proposal concerning in vitro testing. The number of shares cast in favor of
the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as follows:

‘For : Agaiast Abetain Breker Noo-Vote

25,588,601 993,974,542 112,714,231 227,587,604

() The sﬁareholdas rejected a sharcholder proposal concerning political contributions. The number of shares cast in
favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-votes were as
follows:

For Against Abstala Broker Noa-Veie

83,669,995 941974,705 106,632,674 27,587,604

(2) The shareholders rejected a shareholder proposal concerning HIV/AIDS-TB-Malaria Pandemics. The number of .

shares cast in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker non-
votes were as follows:

Fer Agalast Abstala Broker MV*

71,234,106 960,516,598 .. 100,526,670 227,587,604

(h) The shareholders rejected a shareholder proposal on separating the roles of Chair and CEO. The number of shares
cast in favor of the shareholder proposal, the number against, the number abstaining, and the number of broker noa-votes
were as follows: ‘

For Agriant Abstain ' Broker Noa-Yete

196,635,942 918,620,280 17,021,152 275817,604

httn:/anww sec.oovi Archivedledoar/datal 1 RN 1 NATAAANSN1 2740767 1 SAOAR= 1N htwn 17MmeMmnng
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November 9, 2005

Laura Schumacher

Secretary

Abbott Laboratories

100 Abbott Park Road

Abbott Park, Illinois 60064-6400

Re: Sharcholder Proposal for Inclusion in the 2006 Proxy Materials
Dear Ms. Schumacher:

Attached to this Jetter is a Shareholder Proposal submitted for inclusion in the proxy
statement for the 2006 annual meeting. Also enclosed is a letter from my brokerage firm
certifying to my ownership of stock. I have held these shares continuously for more than
one year and intend to hold them through and including the date of thc 2006 annual
meeting of shareholders.

Please communicate with my designated representative, Leana Stormont, if you need any -
further information. If the Company will attempt to exclude any portion of my proposal
under Rule 14a-8, please so advise my representative within 14 days of your receipt of
this proposal. Ms. Stormont may be reached at:

Leana Stormont, Esg.

Research & Investigations Department
People for the Ethical Treaunenx of Animals

501 Front St,
Norfolk, VA 23510

757.962.8327 (phone)
757.628.0781 (fax)

leanss@peta.org
Thank you for your time and attention in this matter.

Very truly yours, | . | -
//M / % RECEIVED

NOV 1 1 2005

Marion Catron

LAURA J. SCHUMACHER

Enclosures
cc: Leana Stormont

PE/IE 4 L08G ON WvLC: L 600T 1T 030



ABBOTT SHAREHOLDER RESOLUTION

This Proposal is submitted by Marion Catron.

WHEREAS, the Company conducts tests on animals as part of its product research and
development; and

WHEREAS, the Company also retains independent laboretories to conduct tests on
ammals as part of product research and development; and

WHEREAS, abuses in independent laboratories have recently been revealed and
disclosed by the medin; and |

WHEREAS, the Company has an Animals in Biomedical Research policy (thé “Policy’)
posted on its website as part of its commitment to Corporate Responsibility; NOW
THEREFORE, ‘

BE IT RESOLVED, that the shareholders request that the Board issue a report to
shareholders on the feasibility of amending the Company's Policy to ensure (2) that it extends to
all contract laboratories and that it is reviewed with such outside laboratories on & regular basis,
and (b) superior standards of care for animals who continue to be used for these purposes, both
by the Company itself vand by all independently retained laboratories, including provisions to
ensure that animals® psychological, social and behavioral needs are met. Furtber, ths
shareholders request that the Board issue an annual report to shareholders on the extem to which
in-house and contract laboratories are adhering to this policy, including the implementation of
the psychological enrichment measures.

Supporting Statement:

A number of pharmaéeuﬁcal companies have adopted and prominently published animal

welfare policies on their websites relating to the care of animals used in product research and |

be/LE 4 L08S ON WyLl-(1_606C 1T 7330



~ development. The Company, as an industry leader, is commended for its efforts aimed at
minimizing “unnecessary pain or suffering” and “reducing the number of animals used in any test
we conduct ...

However, the recent disclosure of atrocities recorded at Covance, Inc, has made the need
for a formalized, publicly availablc‘animal welfare policy that extends to all outside contractors
all the more relevant, indeed urgent. Filmed footage showed primates being subjected to such

* gross physical abuses and psychological torments that Covance sued to stop PETA Europe from
publicizing it. The Honoreble Judge Peter Langan, in the United Kingdom, who denied
Covance's petition, stated in his decision that the video was “highly disturbing” and that just two
aspects of it, namely the “rough manner in which animals are handled and the bleakness of the
surroundings in which they are kept ... even to a viewer with no particular interest in animal

| welfare, at least cry out for ey'(plm:mﬁco:n."2 | |

Shareholders cannot monitor what goes on behind the closed doors of animal testing
laboratories, so the Company must. Accordingly, we urge the Board to commit to ensuring that
basic animal welfare measures are an integral part of our Company’s corporate stewardship.

We urge shareholders to support this Resohition.

! bttp-//abbott.com/citizenship/citizen_abbott/position.cfm

2 The case captioned Covance Laboratories Limited v. PETA Europe Limited was filed in the

* High Court of Justice, Chancery Division, Leeds District Registry, Claim No. 5C-00295. In
addition to ruling in PETA’s favor, the Court ordered Covance to pay PETA £50,000 in costs eand
fees. '

BE/EE "4 (086 ON | CWVLLELL S00T 1T 930



November 9, 2005

Ms. Laura Schumacher
Secretary

Abbott Laboratories

100 Abbott Park Road

Abbott Park, Dlinois 60064-6400

Re: Shareholder Proposal for Inclusion in the 2006 Proxy Materials

Dear Ms. Schumacher:

This firm is the record holderof - /200 _ shares of Abbott
Laboratories common stock held on behalf of our chent, Cmm. Our client
acquired these shares on 200 o _follay 100 o (21431, =" held them

contmuous]y for a period of one year prior to the date on which the sharebolder proposal
is being submitted. Our client intends to continue holding these shares through the date
of the 2006 annual meeting,

If you have any further questions, please do not hesitate to contact me.

Thank you.

/

Scott Peterson

A.G. Edwards & Sons, Inc.

222 S. Riverside Plaza, Suite 300
Chicago, IL 60606

¥E/vE "4 108G ON _ RVLC: 1L G007 "1T 034



] ABBOTT

Deborah K. Eoenen Abbott Laboratories Telephoas: (847) 538-6166

8wmior Counsel Dept. 0321, Bidg. AP6A Pacsirofle: (347) 938-9492
Abbott Park, IL 600646011

November 17, 2005

Leana Stormont, Esg.

Research & Investigations Department
People for the Ethical Treatment of Animals
501 Front Street

Norfolk, VA 23510 .

Dear Ms. Stormont:

This letter acknowledges timely receipt of your shareholder proposal and proof of stock
ownership, Our 2006 Shareholders Meeting is currently scheduled to be held on Friday,

Aptil 28, 2006.

Abbott has not yet reviewed the proposal to determine if it complies with the other requirements
* for shareholder proposals found in Rules 14a-8 and 14a-9 of the Securitics Exchange Act of

1934 and reserves the right to do so.

Please let me know if you should have any questions. Thank you.

Very truly yours,

MWK ognor—

Deborah K. Koenea
ez John A. Berry

99 4 E185 0N
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Date: March 7, 2006 PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS

To: Mr. John A. Berry HEADQUARTERS
Divisional Vice President oggé gzow SaT;sl
Securities and Benefits N , VA 23510
Domestic Legal Operations 757 epeaoer A
Abbott Laboratories

Fax: (847) 938-9492

From: Leana Stormont
Counsel

Research & Investigations

People for the Ethical Treatment of Animals
Tel: 757-962-8327

Fax: 757-628-0781

Email: LeanaS@peta.org

RE: Notice of Request for Commission Review of Staff No-
Action Letter (February 28, 2006) Regarding Shareholder
Proposal Submitted by Marion Catron to Abbott
Laboratories Pursuant to 17 C.F.R. § 202.1(d)

Pages: 7 (including cover) Please note: Exhlblt A is not included
. in this fax. A complete set of documents is being sent via
.- overnight mail,

JYHE DOCUMENTE CONTAINED IN THIS FAX TRANSMISSION ARE CONFIDENTIAL, THIS
INFORMATION {S, INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE.
THE AUTHORIZED RECIPIENT QF THIS INFORMATION SHOULD NOT DISCLOSE THE INFORMATION
HEREIN TO ANY UNAUTHORIZED PARTY.IF YOU BELIEVE YOU HAVE RECEIVED THIS
TRANSMISSION IN ERROR, PLEASE NOTIEY THE SENDER IMMEDIATELY AND ARRANGE FOR THE
RETURN OF THESE DOCUMENTS .
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PEOPLE FOR THE ETHICAL

VIA FACSIMILE AND OVERNIGHT MATL, TREATMENT OF ANIMALS
501 FRONT ST,

NORFOLK, VA 23510

Ms. Nancy Monis 757-622-PETA
Sceretary 757-622-0457 {FAX)
U.S. Securitics and Exchange Commission PETA.org
OfTice of the Secretary info@peta.org
100 F Strect, N.E.

Washington D.C, 20549
(202) 772-9324 (fax)

Re: Request for Commission Review of Staff No-Action Letter (Tebruary
28, 2006) Regarding Sharcholder Proposal Submitted by Marion Catron
to Abbott Laboratories Pursuant to 17 C.FR. § 202.1(d)

Dear Scerctary Morris:

On bebalf of Marion Catron, Peoplo for the Ethical Trcatment of Animals
(“PETA”) respoctfully requests that the Securities and Exchange Commission
(“the Commission™) review the no-action letter issued by the Office of Chief
Counsel, Division of Corporate Finance dated February 28, 2006 (“No—Acuon
Letter”) to Abbott Laboratories (“*Abbott” or “the Company™).' Ms. Catron is &
member and supposter of PETA and has named the undersigned as her designated
representative. For the reasons that follow, we respectfully submit that the Staff
erred in finding that Abbott may exclude Ms, Catron s praposal from its 2006
proxy materials pursuant to Rule 143-8(1)(12)(:) PETA requests that the
Commission issue an opinion reversing tho Staff’s response and concurring that it
will recommend enforcement action if the Company cxcludes the proposal.

I.  Thc Animal Welfare Proposal Presently Under Review

This request for review involves a sharcholder proposal (the “Animal Welfare
proposal”) submitted by Ms. Catron for inclusion in the Company’s 2006 proxy
materials, The Animal Welfare proposal requests that Abbotl issue a report to
sharcholders on the feasibility of extending ils animal welfare policy to outside
contractors and on the feasibility of implementing enrichment measures for
animals used in rescarch at both in-house and independent contract testing

! The No-Aotion Leiter along with Abbott and PIITA’s respective letiers to Staff, are
Exhibit A to thls request.

? In support of this request for review, PETA incorporates by reference but has not
reproduced the arguments set forth in the letter dated January 11, 2006, which was
submitted in opposition to Abbott’s No-Action letter,

AMONITEPRNATIONAL
ORGAMZATION DEDMICATED
T0 PROTEC
THE RIGHTS OF ALL AIMELY
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facilities.” The Animal Welfare proposal concedes that Abbott believes animal testing is a
necessary component ol “drug d:scovery and development” and that animal testing will be a fact
of 11fe for (he foresecable future.” For that reason, the proposal is concerned exclusively with the
wellare of animals used in tests carried out by or on behalf of the Company.

As elucidated by the Supporting Statement, the proposal was motivated by the urgent need to
cnsure that all research conducted for Abbolt—Dbe it in-house or by independent laboratories—
comports with thc Company’s animal welfare policy, This need came 1o Jight afler atrocities
involving wanton cruehty and gross ncglect were documented at an mdependenl animal testing
facility owned and operated by Covance Inc. and disclosed by the media.®

It iz important 1o note what the Animal Welfure proposal does not do: the proposal does not ask
the Company to eliminate animal tests, (0 reduce the number of animals consumed in research,
or to tako any actions in regard to the reduction or reflinetaent of animal tests. In fact, the
proposal does not ask the Company to take any action at all that would modify or alter the
manner in which the Company carries out animal tests. The proposal doesn't even ask the
Company to improvo animal welfare. Rather, it straight{orwardly seeks issuance of a report on
the feasibility of cxtending Abbott’s cxisting animal welfare policy so that it applies to outside
facilities and ensures that superior standards of care arc provided for all animals consumed in the
Company’s research.

1I.  The Prior Proposal—Give the Animals 5§

In contrast, last year's proposal, mformally known as the “Give the Animals 5” or “GTAS”
resolution, asked Abboll 1o commit Lo a decisive course of action to dispensc with five specific
animal tests and to replaco those tests with validated non-animal methodologies in the intcrests
of sound scicnce and the complete elimination of animal tests where validated non-animal
methodologies exist. The resolution further requested that the Board petition the government
agencies that require safety tests to accept the validated non-animal methods as total
replacerents for animal tests.

o et B v Poma e s by

3 Ihis resolution has heen submitted to cloven other companics, O the twelve tofal companies, five have
filed no-action lctters in an attempt 1o exclude the animal welfare proposal from their proxy materisls, As
of this writing, the StafT has refused to concur in three instances, We aro still awaiting the Stafl’s
recommendation in respanse ta the fifth no-action fetter, The various bases asserted ta omit the proposal
included vague, indefinite, and beyond the company's power to implement,

“ See “Animals in Biomedical Research, "af
http://abbotr.com/eitizenship/citizen_abbott/position.cfm#animal (stating “The majority of rescarch at
Abbott that involves the use of animals is centered on doug discovery and development™).

* Information about PGTA's investigation at a Covance animal testing facility in Vieong, Virginia is
available at www.CovanceCruelty.com. Covance Inc. is an independent contract laboratory that conducts
animal tests for various industries including the pharmaceulical industry. See Barr: amimal reseaveh is for
public’s safety, AZ, REp. , Oce. 21, 2005, at

hupsffwww.azcentral. con\/aruonarepubhc/eastvalleyop{nlons/amclcc./ 1021 ¢r-edit21.himl (yuoting
Wendel Barr, president of early development for Covance Inc. stating “We've worked with just about
cvery snajor company around the werld,”),
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We believe that the Staff erronoously concluded that the Animal Welfare proposal could be
omilted pursuant to Rule 14a-8(i)}(12)(i) as argued in the Company’s letter to the Commission
dated December 29, 2005, ‘The proposal under review deals with substantially and discretcly
different matters. The only conceivable ratlonale for the Staff's ruling could be that both
resotutions deal with animals. PETA firmly believes that asking the Board to issuc a report on
amending two aspects of the Company’s animal wellare policy is not substantially similar to a
request that the Company totally eliminate five specific animal tests, Accordingly the proposal
may not be properly excluded under Rule 14a-8(i)(12)(i).6

1IN, The Proposal Under Review Docs Not Deal with Substantially the Same Subject
Matter as the Prior Proposal.

The Animal Welfaro proposal and the GTAS resolution both relate to a diverse class of beings
collectively referred to as “animals.” A vast universe of issues and concerns arisc within the
context of the interactions that human beings have with other animals, The use of animals in
product testing 1s one broad calegory of animal-related ssues with far-reaching economi,
scientific and cthical dimensions, While both proposals fall under the rubric of “animal testing,”
thoy address cntirely different substantive concerns and seek very different forms of cffectuation.

In SEC Release No. 34-20091 (August 16, 1983) the SEC explained its reason for adopting the
“subslantially the same subjcct matter” standard, stating {hat staff delerminations should be
“based upon a consideration of the substantive concerns raised by a proposal rather than the
specific language or actions proposed to deal with thosc concems.” Thus, the substantiaily
similar determination hinges on the substantive concerns raised by tho proposals at Issue.

The fact that (wo proposals relate to the sume subject matter or class is not dispositive under
Rule 14a-8(i)(12)().The staffhas consistently found that where two proposals address different
substantive concerns involving the same broad issue, the sccand proposal will not be barved by
the carlicr proposal. I'or exarople, in Cooper Industries, Inc, (January 14, 2000) the company
was required (o include a shareholder proposal which requested a report dotailing social and
cnvironmental issues related to sustainability notwithstanding tho company’s argument that a
prior proposal that asked the company to adopt a set of global corporate standards on human
rights, workplace safety, and the cnvironment was substantially similar, The company argucd
that the proposals were substantially simijar in that both proposals focused primarily on living
wagcs, social justice, and environmental issuog in the communities where the company operated,
The Stafl did not concur. See also V.F. Corp. (Feb, 19, 1987) (the proponent’s first proposal
asked the company to implement the MacBride labor principles. The sccond proposal asked the
board to cstablish a review corumittco to undertake an in-depth review of Northern Ireland
opcrations); General Electric Co. (Feb. 4, 1988) (the proponent’s first proposal asked the
company 10 develop an action plan 1o provide assistance (o utilitics to retire nuclcar reactors and
convert to coal o1 gas powet systoms, In the sccond proposal, the proponeat requested a report
detailing sufety concerns rolated to boiling water reactors); Dresser Indusiries (Jan. 25, 1984)

“ 1t should be noled that where animal tests are replaced with non-animal methodologies, the issuc of
antmal welfare with respeet 1o thosa tests becomes imoot,
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(the first proposal asked the company to sign the Sullivan Principles. The second proposal
requested a report on the company’s labor policies and practices in South Africa).

‘The Commission's stated reason for focusing on substantive concerns wus expressed whea the
Rule was amended in 1983. “The Commission believes that by focusing on substantive concerns
addresscd in a series of proposals, an improperly broad interpretation of the new rule will be
avoided.” SEC Release No. 34-2009] (August 16, 1983).

Specifically on point, the Staff has previously stated that two proposals dealing with the use of
animals In product testing do not necessarily implicate substanuially the same subject matter. In
Bristol-Myers Squibb Company (March 7, 1991), the Staff stated that Bristol-Myers Squibb
could not omit a sharcholder proposal dealing with animal testing under the “substantially
similar” rule. The proposal under review in Bristol-Myers Squibb requested that the company
ccase all animal tests not required by law and quit selling certain products that required animal
testing. The Staff held that the proposal could not be excluded where a prior proposal requested a
1cport detailing the scope of the company's use of animal tests in product testing, The Staff
stated:

In arriving at this position the staff takes particular note of tho fact that, while the
four proposals concern the same broad issue (i.c., use of live animals in product
devclopment and testing), the prescnt proposal recommends that the Company take
a very active and defined course of action as to the broad issue (i.c., cease alf
animal tests not required by law and drop certain products). The previous
proposals asked only that the Company take a passive eanse of action (i.e., supply
information), Accordingly, the staff docs uot belicve the Company may rely on
Rule 14a-8(c)(12) as = basis for omitting the proposal from its proxy materials.
(eruphasis supplied)

Like the respective proposals at issue in Bristol-Myers Squibb, the GTAS proposal asked the
Company to iake a very definite course of action with respect to the broad issue of animal

esting. As summaled in the SWafT’s response 10 no-action lelters submitted by a number of other
pharmaceutical imd chemical companies “The [GTAS) proposal requests that the board commit
to using non-animal methods for certain assessments, commit to replacing animal-based tests and
petition tho relevant regulatory agencies to accept non-animal methods as replacements for
animal bascd mcthods.” 3M Company (February 22, 2005).

Conversely, the Animal Welfare proposal asks the Company to take a passive course of action by
issuing a report on the feasibility of extending its policy to outside contractors and the feasibility
of providing superior standards of caro to animals. As summated by the Stafls response to other
no-action letters, “The [Animal Welfare] proposal requests that the board issue a report 1o
shareholders on the foasibility of amcending Pfizer's animal use policy in two specified ways.”

- Pfizer Inc. (Fcbraary 9, 2006).
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1V. Incousistent No-Action Dcterminations

During the last eighteen years, the Staff has ruled on a number of proposals submitted by PETA
that implicate the use of livo animals in consumer product testing. For example, in Proctor &
Gamble (July 27, 1988) the Staff denied Proctor & Gamble's no-action relief holding that a
proposal which requested that the company cease all animal 1ests not required by Jaw and begin
to phase out product lines that could not be marketed without animal tests, was not substantially
similar 10 2 prior proposal which requosted that the company report on the cost of live-animal
testing. In its denial, the Staff stated “Ihe proposal relates to the preparation of a report to
shareholders regarding the scope and cost of livo-animal testing in Company research.”

Just as Proctor & Gamble argued that the “underlying subject of both proposals is manifestly
that of the Company's practice of conducting safety testing of products on animals,” Abbott
arpues that the proposals are substantially similar becausc “the substantive concern of both
proposals is animal-based testing.” (No-Action Letter, p. 5) The Proctor & Gamble opinion
reflects the Cornmission’s long-standing intent to focus on the substantive concerns raised by a
proposal in order to determine whether the proposal should be excluded for being “substantially
similar™ pursuant to the policy objective embodied in Rule 14a-8()(12)(i).” PETA Is concemed
that tho inconsistency that has arisen as a result of the Staff’s recent recommendation in this case
will lead to unnecessary confusion and will encourage companies to contest the inclusion of

- sharcholdor proposals wherever the subjeet of live animal testing is at issue in the future,

As was the case in Proctor & Gamble, the GTAS resolution and the Animal Welfare proposal
were intended Lo address cntirely distinct substantive concerns. To that end, they request that the
Company take vastly diffcrent courses of action——the former attempts to complelely climinate
five specific animal tests; the Jattcr requests in-depth information. Thus, both the conceptual and
substantive thrusts of the two proposals are manifestly distinct. Abbott’s attempt to conflate the
two simply bocausc they implicate the same broad issue lacks credibility. Abbott would have the
Staff believe that the two proposals are substantially similar. Notwithstanding Abbotl's
argument, PETA can only hope that the Company understands the difference between not using
animals at all and providing superior care to the animals they are continuing to use.

For the foregoing reasons, PETA respectfully submits that thc Commission should grant
discretionary review of the no-action determination that forms the subject of this appeal, and
reverse the Division of Corporato Finance's determination that Abbott Laboratories may exclude
Ms. Catron’s sharcholder proposal pursuant to Rule 14a-8(i)(12)(i).

I{ the Commission has any questions or would like to discuss this matter, please do not hesitatc
to contact me. 1 may be reached by telephone at 757.962.8327 or cmail at LeanaS@peta.osg,
Abbott's legal representative, John A. Berry, may be reached via facsimile at 847.938.9492.

T See, e.g., Chevron Corporation (February 29, 2000) The company was denjed no-action relicf and
required (o include a proposal requesting a report on the environmental damage that would result from
Chevron’s plan to drill for oil and gas in the Arctic National Wildlife Refuge. The Commission
ackinowledged that the proposal dealt with the samo subject matter as a previons proposal, i.¢, drilling in
ANWR, but stated that the proposal could not be properly omified because “tho present proposal requests
an environmental ipact study on the results of such operations rather than their immediate ccssation,”
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Very truly yours,

feor S

Lcana Stormont
Counsel
Research & lnavestigations

Enecl.

cce

John A. Bewry

Divisional Vice President
Sccurities and Rencfits
Domestic Legal Opcrations
Abboll Laboratories

100 Abbott Park Rd.
Abbou Park, 1L 6004-6011
847.938.9492 (fax)

Mary Beth Breslin

Special Counscl

Division of Corporation Finance
Office of the Chicf Counscl

100 F Street, N.E.

Washington N.C, 20549
202.942.9525 (fax)

Marion Catron

130 l.ockerbie Ln.
Wilmetle, 1L 60091
(Via regular mail)
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2005 SEC No-Act. LEXIS 740
Securities Exchange Act of 1934 -- Rule 14A-8
October 5, 2005
[*1] Pall Corporation
TOTAL NUMBER OF LETTERS: 2

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

October 5, 2005

Lee D. Unterman

David J. Greene & Company, LLC
599 Lexington Avenue

New York, NY 10022

Re: Pall Corporation
Incoming letters dated September 26, 2005

Dear Mr. Unterman: -~

This is in response to your letters dated September 26, 2005 concerning the shareholder proposal submitted to Pall
by David J. Green & Company, LLC. On September 20, 2005, we issued our response expressing our informal view
that Pall could exclude the proposal from its proxy materials for its upcoming annual meeting. You have asked us to

- reconsider our position.

After reviewing the information contained in your letters, we find no basis to reconsider our position. In addition,
under Part 202.1(d) of Section 17 of the Code of Federal Regulations, the Division may present a request for Commis-
sion review of a Division no-action response under rule 14a-8 if it concludes that the request involves "matters of sub-
stantial importance and where the issues are novel or highly complex.” We have applied this standard to your request

and determined not to present your request 1o the Commission.
Sincerely,

Martin P. Dunn
[*2] Deputy Director

INQUIRY-1: David J. Greene and Company
David J. Greene and Company, LLC
Investment Managemént

599 Lexington Avenue New York, NY 10022
Tel 212.371.4200

Fax 212.371.5099

September 26, 2005

Via Fed Ex -- 8507 6417 9518




Page 2
2005 SEC No-Act. LEXIS 740, *

U.S. Securities and Exchange Commission
Office of the Secretary

100 F Street, NE

Washington, DC 20549-3010

Re: Pall Corporation./ Division of Corporate Finance No-action letter September 20, 2005

Dear Sirs:

David J. Greene and Company, LLC ("Greene") a federally registered investment adviser, respectfully appeals to
the full Commission from the decision dated September 20, 2005 issued by the Office of Chief Counsel, Division of
Corporate Finance, which granted the no- action request submitted by the Pall Corporation ("Pall"} in its letter to the
Commission dated July 26, 2005 (hereinafter the Staff's no-action letter is referred to as the "September 20th letter”).
For the reasons set forth below, Greene believes the Staff erred in finding that Greene "appears to have failed to supply
support sufficiently evidencing that it satisfied the minimum ownership requirement continuously for the one-year pe-
riod as of the date it submitted [*3] the proposal”.

Contrary to the conclusion reached in the September 20th letter, Pall has been, and is now, well aware of Greene's
status as a shareholder and Greene has submitted clear and unequivocal evidence of its continuous ownership of Pall
stock for, the requisite one-year period. Although the September 20th letter does not indicate the basis for the Staff’s
conclusion, since our initial letter to Pall setting forth the proposed shareholder resolution was both timely and con-
tained the requisite representations under Rule 14a-8, we can only surmise that the reason the no-action request was
granted was some confusion or misunderstanding as to whether Greene and that certain co-mingled account known as
"the DJG Small Cap Fund", were, for 14a-8(b) purposes, one and the same (hereinafter the DJG Small Cap Fund is re-
ferred to as the "Fund").

This matter began with a letter from Greene to Pall dated June 7, 2005 containing a simple shareholder proposal
calling for the annual election of directors (the "Proposal”). Thereafter, notwithstanding Pall's familiarity with Greene
and its holdings, in presenting its no- action request to the Commission, Pall took the disingenuous position [*4] that
Greene had not provided satisfactory evidence that it was a "record holder” of Pall shares so as to be eligible to submit
the Proposal. In opposing Pall's no action request, Greene submitted the following documentation:

1. A letter dated June 7, 2005, signed by me on behalf of Greene stating that Greene had been a share-
holder for more than one year, had held more than $ 2,000 worth of Pall stock continuously since April
2004, and confirming our intent to maintain ownership of the required number of shares through the date
of the next annual shareholders meeting. That letter further confirmed that Greene intended to be present
at the 2005 annual meeting to present the Proposal. (For ease of review, a copy of the letter dated June 7,
2005 is annexed as Exhibit A)

2. A letter dated June 30, 2005, signed by me on behalf of both Greene and the Fund confirming that the
Fund owned securities of Pall having a market value of more than $ 2,000 and had continuously held
such shares for more than a year, and further confirming that the Fund intended to hold the required
number of shares through the date of the next annual shareholders meeting. That letter further confirmed
that [*5] Greene and the Fund intended to be present at the 2005 annual meeting to present the Pro-
posal. (For ease of review, a copy of the letter dated June 30, 2005 is annexed as Exhibit B)

3. Copies of the Fund's monthly brokerage statements from April 1, 2004 through May 31, 2005 evidenc-
ing the Fund's ownership of Pall shares. (For ease of review, a copy of those brokerage statements are
collectively annexed, as Exhibit C)

4. Copies of Greene's Form 13F for the quarters ending June 30, 2004 through the quarter ending March

31, 2005 (the most current 13F available at the time of the submission) evidencing Greene as having sole
voting authority and discretion for Pall shares with a market value in excess of $ 20 million. (For ease of
review, a copy of those Forms 13F are collectively annexed as Exhibit D)
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5. A copy of the Fund's Confidential Offering Memorandum dated June 7, 2004, including a copy of the
DJG Small Cap Fund Agreement, confirming that Greene was the sole Sponsor and manager of the
Fund, Greene was the only entity authorized to act for the Fund, and that no legal entity could hold, pur-
chase or sell securities on behalf of the Fund other than Greene. (For ease of review, [*6] a copy of the
Fund's Offering Memorandum is annexed as Exhibit E)

In connection with the instant appeal of the Staff's decision, we are assuming that the Staff took no issue with the
sufficiency of the letters dated June 7, 2005 (Exhibit A) and June 30, 2005 (Exhibit B). We also assume that the twelve
months of brokerage statements showing the Fund's continuous ownership of a substantial amount of Pall shares, when
coupled with the aforementioned letters, would be sufficient to satisfy the eligibility requirements. We assume there-
fore, the only remaining basis for possibly concluding that Greene failed to make a satisfactory showing of eligibility
would be the hyper-technical argument that Greene and the Fund are not one and the same for Rule 14a-8 purposes and
that therefore, the Fund should have been the initial proponent of the Proposal, not Greene.

Assuming we understand the Staff's position correctly, we direct the Commission's attention to the Fund's Offering
Memorandum and Agreement. The cover page of the Offering Memorandum makes it clear at the outset that the Fund is
a co-mingled account and further, that investors in the Fund own Units representing an undivided interest [*7] that is
non-transferable. On page 1 of the Memorandum, Greene is identified as the Sponsor, and on pages 12-13, Greene is
identified as the manager of the Fund and the backgrounds of its principals who will act as "Fund Managers" are de-
scribed in detail. Pages 3 and 4 of the Fund Agreement (also included as part of Exhibit E) make it clear that Greene is
the only legal entity that can act for the Fund. The Fund simply has no way to act, or to sign documents, or to advance a
shareholder proposal, or to make an application to the Commission, other than through Greene.

To grant Pall's no-action request under these circumstances, and to thereby deprive Pall's shareholders of the oppor-
tunity to vote on the issue of the annual election of directors for at least another year, is to favor form over substance
and to ignore the Commission's public commitment to a fair and full consideration of shareholder proposals. Accord-
ingly we respectfully urge you to reverse the Staff's determination and to deny the relief sought by Pall and direct that
the Proposal submitted by Greene be placed before Pall's shareholders at the company's next annual meeting. Since that
meeting is to occur in the very [*8] near future, we would further request that you act on this application as expedi-
tiously as possible. In addition, please be advised that we have simultaneously requested that the Staff reconsider the
decision that is the subject of this appeal.

Very truly yours,

David J. Greene & Company, LL.C
DIG Small Cap Fund

By
Lee D. Unterman
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1992 SEC No-Act. LEXIS 984
Securities Exchange Act of 1934 -~ Rule 14a-8(c)(7)
October 13, 1992

[*1] Cracker Barrel Old Country Store, Inc.
TOTAL NUMBER OF LETTERS: 6

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

October 13, 1992

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: Cracker Barrel Old Country Store, Inc.
Incoming letters dated July 13, July 27 and August 11, 1992

The proposal requests that the Board of Directors implement hiring policies relating io sexual orientation and in- -
corporate such policies into the corporate employment policy statement.

The company contends that the proposal is excludable pursuant to Rule 14a-8(c)(7). As a general rule, the staff
views proposals directed at a company's employment policies and practices with respect to its non-executive workforce
to be uniquely matters relating to the conduct of the company's ordinary business operations. Examples of the categories
of proposals that have been deemed to be excludable on this basis are; employee health benefits, general compensation
issues not focused on senior executives, management of the workplace, employee supervision, labor-management rela-
tions, employee hiring and firing, conditions of employment and employee training and motivation.

Notwithstanding the general view [*2] that employment matters concerning the workforce of the company are ex-
cludable as matters involving the conduct of day-to-day business, exceptions have been made in some cases where a
proponent based an employment-related proposal on "social policy” concerns. In recent years, however, the line be-
tween includable and excludable employment-related proposals based on social policy considerations has become in-
creasingly difficult to draw. The distinctions recognized by the staff are characterized by many as tenuous, without sub-
stance and effectively nullifying the application of the ordinary business exclusion to employment related proposals.

The Division has reconsidered the application of Rule 14a-8(c)(7) to employment-related proposals in light of these
concerns and the staff's experience with these proposals in recent years. As a result, the Division has determined that the
fact that a shareholder proposal concerning a company's employment policies and practices for the general workforce is
tied to a social issue will no longer be viewed as removing the proposal from the realm of ordinary business operations
of the registrant. Rather, determinations with respect to any such proposals [*3] are properly governed by the employ-
ment-based nature of the proposal.

This is to be distinguished from proposals relating to the compensation of senior executives and directors. The
Commission continues to regard issues affecting CEO and other senior executive and director compensation as unique
decisions affecting the nature of the relationships among shareholders, those who run the corporation on their behalf and
the directors who are responsible for overseeing management performance. Consequently, unlike proposals relating to
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the rank and file workforce, proposals concerning senior executive and director compensation are viewed by the Com-
mission as inherently outside the scope of normal or routine practices in the running of the company's operations.

Accordingly, it is the Division's view that the instant proposal may be excluded from the Company's proxy material
in reliance upon Rule 14a-8(c)(7).

Sincerely,

William H. Carter
Special Counsel

INQUIRY-1: THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER
MUNICIPAL BUILDING
NEW YORK, N.Y. 10007-2341
ELIZABETH HOLTZMAN
COMPTROLLER

August 19, 1992

BY OVERNIGHT MAIL
Attention: Willham Carter

William E. Morley, Esq.

Chief Counsel

Securities [*4] and Exchange Commission
Division of Corporate Finance

450 Fifth Street, N'W.

Washington, D.C. 20549

Re: Cracker Barrel Old Country Store, Inc.
New York City Employees' Retirement System
Shareholder Proposal

Dear Mr. Morley:

I am writing on behalf of the New York City Employees' Retirement System ("NYCERS") in response to the Au-
gust 11, 1992 letter to you from Robert G. McCullough, attorney for Cracker Barrel Old Country Store, Inc. ("Cracker
Barrel").

The shareholder proposal NYCERS has submitted to Cracker Barrel asks Cracker Barrel to implement non-
discriminatory policies relating to sexual orientation and to add explicit prohibitions against such discrimination to its
corporate employment policy statement. Cracker Barrel has requested permission to omit NYCERS's proposal from its
proxy materials, claiming, in part, that this issue is within the realm of ordinary business operations and is therefore
excludable under Rule 14a-8(c)(7).

Inits August 11, 1992 letter to you, Cracker Barrel argues that NYCERS "exaggerates the gay rights 'problem’ as 1t
relates to Cracker Barrel,”" and that because the number of employees who were fired in accordance with Cracker Bar-
rel's discriminatory [*5] employment policy is "de minimus {sic],” this issue does not "warrant the kind of attention . . .
NYCERS seeks by insisting its proposal be included in the Cracker Barrel proxy.”

Cracker Barrel's August 11, 1992 letter reveals that the company apparently misconstrues several important points
of law governing the includability of shareholder proposals in corporate proxy materials. I write to bring these apparent
misconceptions to your attention and to point out that Cracker Barrel's latest arguments should have no bearing on the
SEC Staff's determination.
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As a preliminary matter, Cracker Barrel incorrectly states that NYCERS has exaggerated the problem concerning
the inability of Gay men and Lesbians to work for Cracker Barrel. Nor was NYCERS "inflammatory” in stating that
Cracker Barrel's discriminatory policy generated huge negative publicity and media attention. NYCERS merely set
forth the facts as reported in many newspaper articles concerning this issue. Although Cracker Barrel claims that it is
not true that three employees were fired from its Mobile, Alabama store in June, 1991 because they were gay, this fact
was reported in several news articles at the time, copies of which [*6] I enclosed with my July 30, 1992 submission.
Moreover, news reports show that Cracker Barrel restaurants throughout the South, in Michigan, and in Indiana have
been the subject of marches, pickets, sit-ins, and weekly demonstrations, and that the company has become the subject
of a national boycott. In addition, the issue was publicized nationwide in November, 1991 when ABC-TV's news pro-
gram "20/20" ran a story on Cracker Barrel's discriminatory policy. I enclose numerous magazine and newspaper arti-
cles which establish that NYCERS accurately stated that Cracker Barrel's discriminatory employment policy has indeed
generated huge negative publicity and media attention.

In any event, the size of a problem or the relative amount of publicity it receives are not the only concerns in decid-
ing whether an issue is a matter that exceeds ordinary, routine business operations. Evaluating the size of a problem or
whether the publicity generated by it is large enough to justify shareholder attention would involve extremely subjective
estimations. To Cracker Barrel, the fact that Lesbians and Gay men are denied employment with the company and that
three newspapers pick up the story may not be [*7] a huge issue. To the employee who is fired because of his or her
sexual orientation, and to the shareholders who read about their company's discriminatory practices in even one news-
paper article, it is a very important issue indeed.

Thus, the determination of whether an issue is within or beyond the ordinary business operations exception cannot
lie only in the amount of interest generated by the issue and whether a company is "under siege" or not. Rather, includ-
ability of a shareholder proposal is determined by the inherent nature of the issue itself. Inherent in Cracker Barrel's
discriminatory policy are broad issues of basic human rights: the right to live without discrimination, the right to equal
employment opportunities, due process, and equal protection of the taws. As such, and contrary to Cracker Barrel's
claim, there is no more appropriate subject for a shareholder proposal :

Cracker Barrel further mischaracterizes the issue by claiming that the number of employees affected by its dis-
criminatory policy is de minimis and that this is a reason for excluding NYCERS's proposal. Plainly, the number of em-
ployees affected by a discriminatory policy cannot dictate the determination [*8] of whether the policy is within or
without the ordinary business operations exception. If the small number of employees affected by a discriminatory pot-
icy were an appropriate rationale for excluding a shareholder proposal seeking to end the policy, then Cracker Barrel
could just as well claim that if it discriminated against African-Americans, but had only two African-American employ-
ees, its discriminatory policy would be a matter of ordinary business and thus not a proper subject for a shareholder pro-
posal. It is the inherent nature of the issue involved that dictates its classification as a matter within or beyond the realm
of ordinary business, not the number of employees who are affected by the issue.

But even if the number of employees affected by Cracker Barrel's discriminatory policy were an appropriate reason
to exclude NYCERS's proposal, Cracker Barrel's assumption about the numbers involved is incorrect. Although Cracker
Barrel claims to have fired only nine employees, this does not dictate the conclusion that only those employees are af-
fected by Cracker Barrel's policy. According to current statistical and demographic information, roughly ten percent of
the population [*9] is homosexual. Accordingly, statistics alone tell us that at any point in time, roughly 10% of
Cracker Barrel's employees may be Lesbians or Gay men.

The fact that the numbers look so low to Cracker Barrel is merely a function of how many employees have so far
informed Cracker Barrel of their homosexuality. And, of course, if Cracker Barrel has quietly continued its discrimina-
tory employment policy, the number of affected employees will steadily drop. If low numbers of affected employees
constituted a reason to exclude shareholder proposals concerning discriminatory practices, then a company could pre-
vent a shareholder proposal regarding discrimination from ever reaching its proxy statements simply by coentinuing to
discriminate so that it would have no affected employees. Plainly, that is not the law. Rather, a shareholder proposal
involving the issues of discrimination and equal employment is by definition a proposal that goes beyond the realm of
ordinary business operations. Contrary to Cracker Barrel's claim, NYCERS's proposal does not pertain to a "day-to-day

issue[] concerning hiring and other personnel matters,” and it thus cannot be excluded from proxy materials under Rule
[*10] 14a-8(c)(7).

Finally, as Paula Chester, General Counsel to the Comptroller, noted in her July 30, 1992 submission, it is irrele-
vant that the federal government still does not recognize sexual orientation as a protected category in employment dis-
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crimination law. Shareholders may become interested in matters of public policy regardiess of whether laws exist con-
cerning the subject. Accordingly, Cracker Barrel's staternent that "It seems the NYCERS proposal is trying to force the
Company to do what the legislature has declined to force companies to do,” constitutes no reason to exclude the pro-
posal under Rule 14a-8(c)(7).

Sincerely,

Sue Ellen Dodell
Deputy Counsel

INQUIRY-2: BAKER, WORTHINGTON, CROSSLEY, STANSBERRY & WOOLF
ATTORNEYS AT LAW
1700 NASHVILLE CITY CENTER
POST OFFICE BOX 2866»
NASHVILLE, TENNESSEE 37219

TELEPHONE 615 726-5600
TELECOPIER 615 726-0464

August 11, 1992

William E. Morley, Esq.

Chief Counsgel

Securities and Exchange Commission
Division of Corporate Finance

450 Fifth Street, NW

- Washington, DC 20549

RE: Cracker Barrel Old Country Store, Inc.
Shareholder Proxy Proposal
Our File No. 020276.0043

Dear Mr. Morley:

This letter is in response to the July 30, 1992, letter [*11] of the General Counsel for the New York City Employ-
ees' Retirement System ("NYCERS"), concerning the NYCERS shareholder proposal submitted for inclusion in the
1992 proxy materials of Cracker Barrel Old Country Store, Inc. ("Cracker Barrel” or the "Company™). This firm repre-
sents Cracker Barrel. The NYCERS proposal seeks to require Cracker Barrel to add language to its employment hand-
book, explicitly prohibiting employment discrimination based on sexual orientation.

First, it is apparent that NYCERS exaggerates the gay rights "problem" as it relates to Cracker Barrel. nl Some 18
months ago, eight gay employees (not 11 as the NYCERS letter states) were terminated over the course of a two-week
period in January of 1991. On February 16, 1991, one more employee was terminated when she confronted her store
manager with the fact that she was gay. n2 Shortly thereafter, once Cracker Barrel senior management learned of this
termination, the Company publicly apologized for these incidents. Since that time, there have been no other such termi-
nations. The claim by the NYCERS that three Cracker Barrel employees were fired from the Cracker Barrel store in
Mobile, Alabama in June of 1991 because [*12] they were gay is simply not true.

nl On page 5, the NYCERS letter states as a result of its own discriminatory policy and actions to enforce
that policy, Cracker Barrel has created such huge negative publicity and media attention that even if the general -
subject of Lesbian and Gay rights were not already an issue of widespread public concern, Cracker Barrel's own
actions have elevated this issue, at least as it affects Cracker Barrel, to a level of concern that far exceeds ordi-
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nary, routine, or mundane business operations."” This language is inflammatory and gives the false impression
the Company is under siege, which it very definitely is not.

n? This employee was offered reinstatement, but she placed such prohibitive conditions on her return that
the offer was withdrawn.

Cracker Barrel has over 14,000 employees across the country. The number of employees affected by these incidents
is de minimus and does not warrant the kind of attention to the issue the NYCERS seeks by insisting its proposal be
included in the Cracker Barrel proxy.

On page 11, the NYCERS letter raises the specter of significant economic consequences to Cracker Barrel's share-
holders because of the {*13] gay rights issue. In fact, for the nine months ended April 30, 1992, the last period for
which data is publicly available, the Company's sales have increased by 35% (including a 10% increase in same store
sales), and its stock price has more than doubled from $ 14.22 (adjusted for stock splits) on February I, 1991, to $
33.125 on August 10, 1992. This hardly reflects the serious economic consequences to shareholders suggested by the
NYCERS.

Cracker Barrel's employment handbook is worded In a way which comports with the law. The NYCERS letter ref-
erences that Congress has considered a national civil rights bill called the Federal Lesbian and Gay Rights Law, but
noted this law was never passed. It seems the NYCERS proposal is trying to force the Company to do what the legisla-
ture has declined to force companies to do.

Day-to-day issues concerning hiring and other personnel matters are properly left to Company management, as is
explicitly recognized in the Commission's Regulations. Hence, the Company reiterates the position stated in its July 13
letter that the NYCERS proposal is excludable from the Company's 1992 proxy materials.

Siﬁcerely,
Robert G. McCullough

INQUIRY-3: THE CITY OF NEW [*14] YORK
'OFFICE OF THE COMPTROLLER
MUNICIPAL BUILDING
NEW YORK, N.Y. 10007-2341
ELIZABETH HOLTZMAN
COMPTROLLER

July 30, 1992
BY OVERNIGHT MAIL

William E. Morley, Esq.

Chief Counsel

Securities and Exchange Commission
Division of Corporate Finance

450 Fifth Street, N.-W.

Washington, D.C. 20549

Re: Cracker Barrel Old Country Store, Inc.-- New York City Employees’ Retirement System Proposal

Dear Mr. Morley:

I am writing on behalf of the New York City Employees Retirement System ("NYCERS"), in response to the July
13, 1992 letter to you from Robert G. McCullough, attorney for Cracker Barrel Old Country Store, Inc. ("Cracker Bar-
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rel"), requesting permission to omit the NYCERS shareholder proposal from Cracker Barrel's proxy materials for its
1992 Annual Meeting. Cracker Barrel believes that the proposal, which asks Cracker Barrel to implement non-
discriminatory policies relating to sexual orientation and to add explicit prohibitions against such discrimination to its
corporate employment policy statement, may be omitted under the exception for ordinary business operations, as set
forth in Rule 14a-8(c)(7). Cracker Barrel also argues that the proposal may be omitted under Rule 14a-8(c)(10) [*15]
because it is moot. As General Counsel to the New York City Comptroller, it is my opinion that the proposal may not be
omitted by Cracker Barrel because it does not relate to a matter of "ordinary business," and it is not moot.

Background

Cracker Barrel announced its anti-homosexual policy in a January, 1991 press release. nl In that release, William
A. Bridges, Cracker Barrel's Vice President of Human Resources, stated:

Cracker Barrel is founded upon a concept of traditional American values, quality in all we do, and a philosophy of
100% guest satisfaction. It is inconsistent with our concept and values, and is perceived to be inconsistent with those of
our customer base, to continue to employ individuals in our operating units whose sexual preferences fail to demon-
strate normal heterosexual values which have been the foundation of families in our society. Therefore, it is felt this
business decision is in the best interests of the company. (Empbhasis supplied).

On the basis of this company policy, we understand that at least eleven workers were fired solely because they were
Lesbian or Gay. n2

nl A copy of this press release is attached to this letter as Exhibit A.
[*16]

n2 Copies of a "Separation Notice" and "Disciplinary & Termination Report" are attached to this letter as
Exhibit B. These documents are examples of termination notices received by Lesbian and Gay workers in Janu-
ary and February, 1991. They state that the reason for termination was that the employees violated Cracker Bar-
rel's policy against employing homosexuals.

In February, 1991, after protests over the policy announcement, Cracker Barrel announced that it had "revisited [its]
thinking on the subject,” and that the policy "may have been a well-intentioned over reaction to the perceived values of
our customers and their comfort levels with these individuals." Cracker Barrel did not announce that it had rescinded the
policy, nor did the company rehire the fired workers or offer them compensation for wrongful discharge. Instead, the
company stated that in the future it would "deal with any disruptions in our units, regardless of the cause, on a store-by-
store basis." n3

n3 This press release is attached to this letter as Exhibit C.

On March 12, 1991, New York City Comptroller Elizabeth Holtzman and Commissioner of Finance Carol
O'Cleireacain wrote to Dan W. Evins, the [*17] Chair and Chief Executive Officer of Cracker Barrel, asking him to
clarify the company's policy regarding "the role of sexual preference in employment." Mr. Evins responded-on-March
19, 1991 that the policy had been rescinded, that the company had "admitted a mistake and apologized," and that the
company had "no morally discriminating policies.” On April 4, 1991, and again on October 10, 1991, Ms. Holtzman
and Ms. O'Cleireacain wrote to Mr. Evins, reminding him that he had not clarified the company's policy regarding sex-
ual orientation in employment decisions and that he had not provided information on remedial steps taken respecting the
fired employees, both of which Ms. Holtzman and Ms. O'Cleireacain had requested in their March 12, 1991 letter. Mr.
Evins has never responded to the April 4 or October 10, 1991 letters. n4

n4 Copies of the Holtzman/O'Cleireacain-Evins correspondence are attached to this letter as Exhibit D.

Despite Mr. Evins's statement in his March 19, 1991 letter to Ms. Holtzman and Ms. O'Cleireacain that Cracker
Barrel's anti-homosexual policy had been rescinded, at least three more Gay men were fired from Cracker Barrel's Mo-
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bile, Alabama store in Jate June, [*18] 1991. These firings followed on the heels of several June, 1991 protest demon-
strations at Cracker Barrel restaurants that resulted in nearly thirty arrests. n5 We understand that national and region-
ally-based Lesbian and Gay rights organizations have continued to organize picket lines at some stores and have called
for a consumer boycott of the restaurants.

n5 A copy of the press release announcing the protests, as well as copies of newspaper articles regarding
the Cracker Barrel policy, reactions to it, and subsequent firings are attached to this letter as Exhibit E.

Cracker Barrel attempted to rectify the situation caused by the announcement of its anti-homosexual policy by
claiming at its annual meeting that Cracker Barrel "is an equal opportunity employer that adheres to the letter and spirit
of the law regarding non-discrimination in the work place. n6 However, because Cracker Barrel steadfastly refuses to
adopt a corporate policy that reflects this verbal assurance, and because none of the fired workers has been rehired, the
statement made at the annual meeting rings hollow. In addition, the statement that Cracker Barrel adheres to the letter
and spirit of the law regarding [*19] non-discrimination in the work place can only be viewed as disingenuous. Because
there are no federal laws protecting gay and lesbian workers from discrimination in the workplace, and because Cracker
Barrel does not operate in any state or municipality that has a Lesbian and Gay civil rights law, Cracker Barrel can cor-
rectly state that it follows "the letter of the law.” But it certainly does not follow the spirit of anti-discrimination laws.
n7 .

n6 The text of CEO Dan Evins's Annual Meeting Statement is attached to this letter as Exhibit F.

n7 On June 12, 1992, New York City Comptroller Elizabeth Holtzman submitted NYCERS's shareholder
proposal for inclusion in Cracker Barrel's 1992 annual meeting proxy materials. A copy of the proposal is at-
tached to this letter as Exhibit G.

NYCERS's Proposal Does Not Deal with a Matter of "Ordinary Business" and May Not Be Omitted under Rule.14a-
8(cY '

The Securities and Exchange Commission ("SEC") has declared that Rule 14a-8(c)(7) is not applicable to exclude
proposals that raise important policy matters, but may be relied upon to exclude a proposal only if the issue raised is
“mundane in nature." Thus, in promulgating the [*20] present version of Rule 14a-8(c)(7), the Commission stated in
Release 34-12999 (November 22, 1976) that proposals "which have significant policy, economic or other implications
inherent in them" will not be excluded by Rule 14a-8(c)(7) and that the Rule would restrict only those "proposals that
deal with truly 'ordinary’ business matters . . . that are mundane in nature and do not involve any substantial policy or
other consideration.” Subsequent amendments to Rule 14a-8 were not intended to alter this interpretation of what con-
stitutes "ordinary business.” See Release 34-20091 (August 16, 1983).

The issue of discrimination, which is the basis of NYCERS's proposal is an important public issue, and Cracker
Barrel's policy of discrimination against Lesbians and Gay men clearly has significant policy and economic implications
inherent in it that are not "mundane in nature.” Thus, a shareholder proposal requesting that Cracker Barrel implement
non-discriminatory policies relating to sexual orientation and add explicit prohibitions against such discrimination to its
corporate employment policy statement does not deal with a matter of "ordinary business."

First, the issue of discrimination [*21] against Lesbians and Gay men is one that has occupied the national con-
sciousness for many years. Six states (New Jersey, Connecticut, Massachusetts, Wisconsin, Hawaii, and Vermont) have
anti-discrimination policies regarding Lesbians and Gay men. Many more states have executive orders that protect the
employment rights of Lesbians and Gay men. Scores of municipalities and counties (including New York City) have
enacted employment protection laws, and some major companies have acted to protect their Lesbian and Gay employ-
ees from discrimination (Eastman Kodak, Kellogg, General Motors, Aetna Life, and Levi Strauss, among others). Al-
though it has not been passed, Congress has considered a national Civil Rights bill regarding the issue, called the Fed-
eral Lesbian and Gay Rights Law. In deciding whether this issue raises significant policy issues for purposes of Rule
14a-8(c)(7), there is no legal or logical basis for distinguishing discrimination against Lesbians and Gay men from pro-
hibited discrimination against any other class of Americans.
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Second, as a result of its own discriminatory policy and actions to enforce that policy, Cracker Barrel has created
such huge negative publicity [*22] and media attention that even if the general subject of Lesbian and Gay rights were
not already an issue of widespread public concern, Cracker Barrel's own actions have elevated this issue, at least as it
affects Cracker Barrel, to a level of concern that far exceeds ordinary, routine, or mundane business operations. Indeed,
this point is driven home by looking at the way Cracker Barrel handled this new policy. Cracker Barrel did not simply
create the policy and then enforce it in the unobtrusive or matter-of-fact way a company would be expected to enforce a
routine personnel or employment policy. Rather, in furtherance of commercial gain in conservative locales, Cracker
Barrel issued a press release announcing its institutionalized policy of discrimination. By its own marketing ploy,
Cracker Barrel took this issue far beyond the pale of ordinary business operations.

Finally, the SEC Staff has repeatedly determined that shareholder proposals dealing with equal employment oppor-
tunity and affirmative action issues are beyond the realm of ordinary business. See American Telephone & Telegraph
Co. (January 5, 1990) (proposal of White rights organization relating to phase-out of affirmative [*23] action program
was not excludable under 14a-8(c)(7) because the program, "designed to assure equal employment opportunities for
minority group members, involves policy issues that preclude its exclusion under that provision"). See also American
Telephone & Telegraph Co. (December 21, 1988) (proposal asking company to describe hiring and performance ap-
praisal processes, including safeguards to assure nondiscrimination, describe company promotion policy, including ef-
forts to ensure fair employment of minorities and women, and revise company's affirmative action program to ensure
that minorities and women were not under-represented in management and executive positions was not excludable for
same reasons as noted in January 5, 1990 AT&T Staff determination); Dayton Hudson Corporation (March 8, 1991)
("questions with respect to equal employment opportunity and affirmative action involve policy decisions beyond those
personnel matters that constitute the Company's ordinary business"); CBS, Inc. (March 7, 1991) (same); General Elec-
tric Company (January 25, 1991) (same); Figgie International Inc. (March 23, 1989) (proposal for report to investors
and employees regarding [*24] safety and health benefits available to women employees was not excludable under 14a-
8(c)(7) because it involved "substantial corporate policy considerations"); Ruddick Corporation (November 20, 1989)
(proposal involving company taking steps to ensure that one of its subsidiaries adhere to employees federal rights in
employment discrimination and union participation not excludable under 14a-8(c)(7) because it "addresses policy mat-
ters with respect to the Company'’s attitude regarding compliance with federal employment discrimination, equal oppor-
tunity and labor laws that preclude omission as a matter of ordinary businc;ss"); V.F. Corporation (February 14, 1991)
(proposal for report on company's equal employment and affirmative action programs not excludable under 14a-8(c)(7)
because it related to "matters involving general policy decisions which are beyond the conduct of the Company's day-to-
day operations"); Freuhauf Corp. (February 24, 1989) (proposal for report on religious discrimination in employment in
Northern Ireland operations not excludable because it raised "questions with significant policy implications that are be-
yond the realm of the ordinary business”); [*25] The Boeing Company (February 8, 1989) (proposal for report on ex-
tent to which a supplier adhered to company's religious non-discrimination employment policies not excludable under
14a-8(c)(7) because it involved corporate policy considerations that go beyond the conduct of the Company's ordinary
business operations").

The fact that many of these proposals asked for reports on equal employment or affirmative action policies, as op-
posed to requesting specific remedial action, such as an addition to the policy for a certain minority group, is not a
ground for distinguishing the cases. The SEC Staff's reason for determining that the proposals were includable was not
that they merely asked for reports. Rather, the proposals were ruled includable because they concerned equal employ-
ment or affirmative action, and proposals concerning these subjects by definition are beyond the realm of ordinary busi-
ness operations. NYCERS's proposal to Cracker Barrel raises the issue of equal employment opportunity and discrimi-
nation. These issues involve policy decisions far beyond those "personnel matters that constitute ordinary business," and
NYCERS's proposal is thus not excludable under 14a-8(c)(7). [*26]

By contrast, in U S West, Inc. (February 13, 1990), a shareholder proposal asked that the company refrain from -
promoting or condoning the existence of any homosexual organizations or activities within the corporation, and forbid
the use of company facilities for meetings, the use of electricity, office equipment, mail services, mailing lists, office
supplies, postage, or phone services for any activity relating to homosexual functions or organizations. The SEC Staff
determined that this proposal was excludable under 14a-8(c)(7) because "the subject of the proposal is directed to em-
ployment related decisions with respect to employee benefits and activities which involve the use of the Company's
facilities and partial financial support.”

The U S West, Inc. proposal is distinguishable from NYCERS's proposal. The U S West proposal asked the com-
pany to take specific action concerning the company's ordinary, day-to-day operations, e.g., the availability of company
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facilities for meetings of a particular group of employees, and to deny to one group of employees activities and benefits
that the company made available to other employee groups (i.e., veteran, women, Native American, [*27] Asian
American, and African American employee groups). By contrast, NYCERS merely asks that the company institute a
nondiscrimination policy with respect to Lesbians and Gay men. This is plainly not a matter that would be excludable
under the rationale of U S West, Inc because it is not related in any respect to the company's employee benefits or ac-
tivities.

A similar distinction renders all of the cases cited by Cracker Barrel in its July 13, 1992 submission irrelevant to the
SEC's determination of whether NYCERS's proposal is includable in Cracker Barrel's proxy materials. In Capital Cit-
ies/ABC, Inc. (March 7, 1991), a shareholder proposed that the company prepare a report, covering the preceding three
years, on the number, sex, and race of employees in EEOC-defined job categories. The proposal also requested a sum-
mary of affirmative action programs and timetables to improve performance in job categories where women and minori-
ties were underutilized, a description of steps taken to increase the number of qualified female and ethnic minority writ-
ers, producers, and directors, and the procedures used to make program content more responsive to women and minority
concerns. Although [*28] the SEC Staff determined that the proposal was not excludable under 14a-8(c)(7) because
"questions with respect to affirmative action involve policy decisions beyond those personnel matters that constitute the
Company's ordinary business operations,” the SEC Commission reversed the Staff decision on April 4, 1991, holding
that the proposal could be omitted under 14a-8(c)(7) because it "appears to deal with matters relating to the conduct of
the Company's ordinary business operations. In this regard, the proposal involves a request for detailed-information on
the composition of the Company's work force, employment practices and p011c1es and selection of program content."
(Emphasis supplied).

Similarly, a year later, in Wal-Mart Stores, Inc. (April 10, 1992), a proposal requested a.report that would include
the following information: a list of the company's employees according to sex and race in each of nine EEOC job cate-
~ gories for the last three years; the company's affirmative action plan; the company's steps to increase minority and fe-
male management; the company's efforts at encouraging such policies among others; and the company's provision for
set-asides for minority [*29] and female business enterprises. The SEC Staff determined that this proposal could be
‘excluded under 14a-8(c)(7) because it dealt with a matter relating to the conduct of the company's ordinary business
matters. The Staff noted that the proposal involved a "request for detailed information on the composition of the com-

' 'pany's work force [sic], its employment practices and policies as well as its relationships with suppliers and other busi-
nesses." (Emphasis supplied).

These cases have no relevance here. First, the Commission's decision in Capital Cities has no precedential effect,
because it was ultimately vacated at the request of the parties involved. See Remarks of Richard Y. Roberts, Commis-
sioner of the SEC, before the American Society of Corporate Secretaries -- New York Chapter, October 5, 1991, p. 12.
Second, given that there is no indication that the SEC Commission in its reversal in Capital Cities, or the SEC Staff in
its determination in Wal-Mart, viewed the subjects of affirmative action or equal employment issues as not significant
or not matters of policy, and that these two decisions were evidently premised on the request for "detailed” information,
the determinations {*30] in Capital Cities and Wal-Mart must be narrowly construed. n8 In any event, given that af-
firmative action programs are presumably in place at Capital Cities and Wal-Mart, proposals asking for specific, "de-
tailed” information on the day-to-day operations of the programs can logically be interpreted as proposals involving
ordinary business operations.

n8 Indeed, it is clear that there was no intention to announce in Capital Cities that equal employment and
affirmative action were no longer considered significant policy matters, because at the same time that the Com-
mission reviewed and decided Capital Cities (March 7, 1991), the SEC Staff reaffirmed that proposals raising
these issues are not excludable on (c)(7) grounds. See Dayton Hudson Corporation (March 8, 1991), and CBS,
Inc. (March 7, 1991), discussed above.

NYCERS's proposal cannot be compared with those presented to Capital Cities or Wal-Mart. NYCERS's proposal
does not ask for the type of detailed information on an ordinary business matter that the proposals in Capital Cities and
‘Wal-Mart requested. The proposal does not even suggest that a specific equal employment or affirmative action pro-
gram be implemented. [*31] Rather, NYCERS's proposal asks only that the company institute a non-discrimination
policy ensuring that a worker's sexual orientation will play no part in Cracker Barrel's hiring and promotion decisions.
This is merely the "flip side” of proposals requesting that affirmative action programs be phased out. See American
Telephone and Telegraph (January 25, 1988; December 21, 1988), discussed above. If a proposal requesting the phase-
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out of a program designed to rectify past discrimination may not be excluded under 14a-8(c)(7), a proposal asking for
the declaration of an anti-discrimination policy cannot be omitted under this exception.

Cracker Barrel cites three other cases that have no bearing on the SEC Staff's decision in this case. CBS, Inc. (Janu-
ary 24, 1985), Atlantic Energy, Inc. (February 17, 1989), and International Business Machines Corp. (January 23, 1992)
are all cases where the proposals clearly involved matters of ordinary business operations. The CBS proposal asked the
company to "take the necessary steps to improve the deteriorating employee-employer relationship.” The Atlantic En-
ergy proposal asked the company to give priority to hiring contractors [*32] and employees "from the area served by
the Company." The IBM proposal asked the company to provide spousal benefits to "committed domestic partners” of
Lesbian and Gay employees. Plainly, all of these proposals deal with routine business matters, as they involve day-to-
day business decision-making and the provision of specific employee benefits. NYCERS's proposal, by contrast, in-
volves the very significant policy issue of discrimination, an issue that Cracker Barrel's own actions in publicizing its
discriminatory practices for commercial gain elevated to an issue far beyond an ordinary, day-to-day business matter.

In Capital Cities/ABC, Inc. (March 23, 1987), also cited by Cracker Barrel, a proposal requested a report on com-
pany policies regarding the presentation of sensitive, controversial, or violent portrayals, the expression of contrasting
views, and "criteria established regarding utilization of racial minorities and women in acting roles and production
crews when developing and funding series." The SEC Staff determined that the entire proposal could be omitted under
the exception for ordinary business operations because it dealt with the "nature, presentation and content {*33] of tele-
vision programming." Although the Staff did not specifically discuss the employment issues raised by the proposal, and
although it is not immediately apparent what the point of that portion of the proposal was, it seems clear that the pro-
posal asked for information regarding specific employment decisions in the utilization of racial minorities and women,
rather than for any kind of sweeping employment policy for racial minorities and women. Accordingly, the SEC'’s
Staff's determination that this portion of the proposal involved ordinary business operations seems appropriate. This
case has no bearing on:the includability of the NYCERS proposal, which does not ask for detailed information regard-
ing specific employment decisions, but, instead, asks for a broad company policy against discrimination. .

.. Capital Cities/ABC, Inc. (February 24, 1989) and Angelica Corporation (March 23, 1987) are similarly off the
mark. In Capital Cities, the proposal requested that the company reverse certain personnel changes in its Broadcast

' Standards and Practices Department, because the company's actions "weaken . . . safeguards designed to maintain high

-standards of accuracy, decency and {*34] good taste in programming and advertlsmg " The SEC Staff determined that
there appeared to be some basis for omitting the proposal under 14a-8(c)(7) because it "appears to involve primarily the
company's decisions with respect to the adequate staffing of its broadcast standards department.” The proposal in An-
gelica Corporation asked the company to establish a special committee to study and report on relations between the
company's employees, management, and shareholders, and what policies the directors and senior executive officers of
the corporation had implemented to create the "spirit of partnership and goodwill among its employees, its management
and its shareholders that is necessary to enhance profitability.” The proposal also asked that the committee study and
report on all aspects of employee relations, including the policies of senior management, how those policies had been
communicated to junior management, and the actions taken over the past three years that exemplified the policies. The
SEC Staff determined that the proposal could be excluded under 14a-8(c)(7) because it dealt with the company's "ordi-
nary business operations (i.e., relations between the Company and its [*35] employees)."

These two proposals, in contrast to the NYCERS proposal, plainly seem to request highly detailed, specific infor-
mation regarding the "minutiae" of day-to-day business decision-making and company operations. NYCERS's proposal
requests only that the company adopt an overarching non-discrimination policy.

Contrary to the assertion in Cracker Barrel's July 13, 1992 submission, company policies that not only condone, but
actively promote, discrimination do not concern "employment practices and policies which relate to the ordinary busi-
ness operations of the Company.” Nor is this serious matter with such far-reaching policy implications simply an "em-
ployment matter within the province of Company management.” By definition, a corporate policy that allows discrimi-
nation against workers is not an "ordinary” business practice or routine "employment issue.” Moreover, in light of the
picketing and boycotts against Cracker Barrel because of its refusal to adopt an anti-discrimination policy, there are
significant economic issues involved that take the subject matter of NYCERS's proposal outside the ordinary business
operations exception and render the proposal includable in Cracker [*36] Barrel's proxy materials.

The questicn at issue is whether discrimination on the bases of sexual orientation is a significant policy issue such
that proposals concerning the matter cannot be excluded from proxy materials under the ordinary business operations
exception. Thus, it is not relevant that no federal or state law of the states in which Cracker Barrel operates prohibits
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Cracker Barrel from discriminating against Lesbians and Gay men. An issue is not rendered a matter of ordinary busi-
ness simply because no federal or state law applies to the issue. Rather, the significance of the policy issues involved in
the subject dictate its classification as a matter of ordinary business operations or a matter that is beyond the realm of
ordinary business. For the reasons stated above, the issue of discrimination on the basis of sexual orientation, like any
other form of discrimination, is a significant policy issue that goes beyond the realm of ordinary business operations.
Accordingly, NYCERS's proposal concerning this issue cannot be omitted under Rule 14a-8(c)(7).

It is useful in this regard to consider the cases involving trade with South Africa and Northern Ireland. There were
[*37] no laws dictating that companies who traded with South Africa and Northern Ireland or who had affiliates or sub-
sidiaries in those countries had to adopt the Sullivan or MacBride Principles or that trade with such countries violated
U.S. or foreign law. Nevertheless, the SEC Staff determined that shareholder proposals concerning racial and religious
discrimination in these countries related to matters of significant social policy and could not be omitted from proxy ma-
terials under 14a-8(c)(7). See TRW (January 28, 1986), United Technologies (March 10, 1987), and Boeing Company
{February 8, 1989) (SEC Staff rejected companies’ arguments that 14a-8(c)(7) was applicable to exclude proposals relat-
ing to the MacBride Principles and other Northern Ireland anti-discrimination issues).

Similarly, it was obviously not illegal for tobacco companies to produce tobacco products or market tobacco prod-
ucts in such a way that minors might be influenced to smoke. There were no laws mandating certain production or mar-
keting activity. Nonetheless, the SEC Staff ruled that shareholder proposals requesting that companies cease tobacco
production altogether could not be excluded from proxy [*38] materials because of "the growing significance of the
social and public policy issues attendant to operations involving the manufacture and distribution of tobacco related
products.” See Philip Morris (February 13, 1990 and February 22, 1990). A similarly burgeoning significance of social
and public policy issues is present in the subject matter of NYCERS's proposal.

The.Proposal Is Not Moot and May Not Be Omitted Under Rule 14a-8(c)(10)

‘Cracker Barrel alleges that the NYCERS proposal has bean rendered moot "because "Cracker Barrel's policy is and

has long been to-prohibit discriminatory hiring." However, this statement is a conspicuous attempt to dodge the issue.

- NYCERS's proposal specifically asks for implementation of a policy of non-discrimination based on sexual orientation.
-.Cracker Barrel's equal opportunity statement does not and never has contained such a policy. Thus, far from making
" "abundantly clear.the Company's nondiscriminatory hiring policies," as Cracker Barrel claims, Cracker Barrel's equal

. opportunity statement proves NYCERS's point: the company does not offer its employees protection -against discrimina-
tion based on sexual orientation. Rather, according {*39] to Cracker Barrel's July 13, 1992 submission, Cracker Barrel's
Operations Manual and Employment Handbook state:

Qualified applicants are considered for all positions and for advancement without regard to race, color, religion, sex,
national origin, age, marital status, or the presence of a disability. . . . Cracker Barrel will not tolerate any form of dis-
crimination or harassment of its employees due to race, color, religion, sex, national origin, marital status or disability.
(Emphasis added). -

Nowhere does Cracker Barrel state that it has an anti-discrimination policy with respect to sexual orientation. Moreover,
to our knowledge, Cracker Barrel has never publicly stated that it rescinded its discriminatory policy against Lesbians
and Gay men. Nothing in Cracker Barrel's final press release on this matter (see Exhibit C) gives any reassurance that
Cracker Barrel is not continuing its policy quietly by refusing to hire workers it knows or believes are homosexual.
Rather, the final press release skirts the issue entirely with this vague statement:

We have re-visited our thinking on the subject and feel it only makes good business sense to continue to employ those
fotks {*40] who will provide the quality service our customers have come to expect from us. . . . In the future, we will
deal with any disruptions in our units, regardless of the cause, on a store-by-store basis.

This statement is a transparent attempt to appease without saying anything of substance. Thus, contrary to Cracker Bar-
rel's empty blandishments, there is no company policy that Cracker Barrel will not discriminate against Lesbians and
Gay men.

Mootness is often interpreted to mean that a company has "substantially implemented” the proposal. See Reebok
International Ltd. (March 16, 1992) (proposal not moot on grounds that it was "substantially implemented” because
Staff unable to determine from information provided that questions raised by proposal were addressed by company).
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Because it is clear that Cracker Barrel does not provide Lesbians and Gay men any protection from discriminatory em-
ployment practices based on sexual orientation, NYCERS's proposal is plainly not moot, it has not been "substantially
implemented,” and it therefore may not be omitted under 14a-8(c)(10). See General Electric (January 25, 1991) (Staff
refused to find proposal moot where it could not determine [*41] that the company's actions in addressing the represen-
tation of women and minorities had "substantially implemented” the concerns of the proposal).

Conclusion

As General Counsel to New York City Comptroller Elizabeth Holtzman, it is my opinion that the NYCERS pro-
posal does not violate SEC Rule 14a-8, and therefore should be included in Cracker Barrel's proxy materials for its 1992
annual meeting.

Very truly yours,

Paula L. Chester
General Counsel
INQUIRY-4: BAKER, WORTHINGTON, CROSSLEY, STANSBERRY & WOOLF
ATTORNEYS AT LAW
1700 NASHVILLE CITY CENTER
POST OFFICE BOX 2866
NASHVILLE, TENNESSEE 37219
TELEPHONE 615 726-5600
TELECOPIER 615 726-0464

July 27,1992

Mr. William Carter

Securities and Exchange Commission
Corporate Finance Division

450 Fifth Street, N.W.

Judiciary Plaza

Washington, D.C. 20539

RE: Cracker Barrel Old Country Store, Inc.
Shareholder Proxy Proposal

Our File No. 020276.0043

Dear Mr. Carter:

Pursuant to our conversation on this date, I enclose herein a copy of Cracker Barrel's opposition to the New York
Retirement System shareholder proposal. The enclosed contains exhibits A, B, and C. If you should have-quéstions in
this matter, please do not hesitate to contact [*42] me.

Sincerely,

Kelly R. Duggan
APPENDIX A
COMPTROLLER OF THE CITY OF NEW YORK
1 CENTRE STREET
NEW YORK, N.Y. 10007-2341
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(212) 669-3500
June 12, 1992

Mr. Dan Evins

President

Cracker Barre! Old Country Store
Hartman Drive

P.O. Box 787

Lebanon, TN 37088

Dear Mr. Evins:

I am custodian of the New York City Employees Retirement System. The Board of Trustees of this fund has passed
a resolution calling on your company to implement non-discriminatory employment policies relating to sexual orienta-
tion and to add explicit prohibitions against such discrimination to your corporate employment policy statement.

I therefore offer the enclosed initiative for shareholders to consider and approve at your next annual meeting. It is
submitted to you in accordance with 14a-8 of the Securities Exchange Act of 1934 and I ask that it be included in your
proxy statement.

I also enclose a letter from Citibank, N.A. that certifies the New York City Employees Retirement System's owner-
ship for over a year of 81,104 of common stock in your company. The fund intends to continue to maintain ownership
of at least $ 1,000 worth of shares through the date of your annual meeting.

I would be happy to discuss [*43] this initiative with you. Should you decide to endorse its provisions as company
policy the fund will ask that the proposal be withdrawn from consideration at the annual meeting.

Sincerely,

Elizabeth Holtzman
Comptroller '

ATTACHMENT 1
CRACKER BARREL OLD COUNTRY STORE, INC.

Whereas, in February, 1991 the management of Cracker Barrel Old Country Stores restaurants announced a policy
of discrimination in employment against gay men and lesbians; and,

Whereas, although Cracker Barrel management asserts that this discrimination policy has been rescinded, the com-
pany has refused to rehire fired workers and media reports have indicated that gay and lesbian workers continue to be
dismissed on the basis of their sexual orientation; and,

Whereas, employment discrimination on the basis of sexual preference may deprive corporations of the-services of
productive employees, leading to less efficient corporate operations which in turn can have a negative impact on share-
holder value; and,

Whereas, public demonstrations, boycott campaigns and negative editorial and news coverage concerning discrimi-
natory practices by the company can undermine consumer confidence and lead to a loss of [*44] business revenue;

RESOLVED, Shareholders request the Board of Directors to implement non-discriminatory policies relating to
sexual orientation and to add explicit prohlbluons against such discrimination to their corporate employment policy
statement.

ATTACHMENT 2
Client Services

Citibank, N.A.
111 Wall Street
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New York, NY
10043

June 8, 1992
Re: New York city Employees' Retirement System
To Whom I May Concern:

This is to advise you that the New York City Employees' Retirement System held 81,104 shares of Cracker Barrel Old
Country Store Common continuously for over one year in the name of Cede and Company.

Larry O'Fee
Assistant Vice President

INQUIRY-5: BAKER, WORTHINGTON, CROSSLEY, STANSBERRY & WOOLF
ATTORNEYS AT LAW
1700 NASHVILLE CITY CENTER
POST OFFICE BOX 2866
NASHVILLE, TENNESSEE 37219

TELEPHONE 615 726-5600
TELECOPIER 615 726-0464

July 13, 1992

Securities and Exchange Commission
Corporate Finance Division

450 Fifth Street, N.W.

Judiciary Plaza

Washington, D.C. 20539

RE: Crackér Barrel Old Country Store, Inc.
Shareholder Proxy Proposal
Our File No. 020276.0043

Dear Sirs:

Cracker Barrel Old Country Store, Inc. ("Cracker Barrel") has requested that we, as counsel, [*45] respond on its
behalf to a shareholder proposal (the "Proposal) submitted to it for inclusion in its proxy material for its 1992 Annual
Meeting.

On November 26, 1991, Cracker Barrel received the Proposal from a "representative" of the New York City Em-
ployees' Retirement System. No supporting statement was submitted in connection with the Proposal. On or about June
13, 1992, Cracker Barrel received a letter from the New York City Employees Retirement System, accompanied by a
proposal identical to the one received on November 26 (copies of the proposal and transmittal letter are attached as Ap-
pendix A).

The proposed resolution requests that the Cracker Barrel Board of Directors (1) implement non-discriminatory em-
ployment policies related to sexual orientation, and (2) add explicit prohibitions against such discrimination to the
Company employment policy statement.

For the reasons set forth below, Cracker Barrel believes that it may omit this proposal from its proxy material pur-
suant to paragraphs (c)(7) and (c)(10) of Securities and Exchange Act Rule 14a-8, 17 C.FR. § 240.14a-6(c)(7), (c)(10)
(1980).
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Rule 14a-8(c)(7): Matters relating to ordinary business operations. [*46] The disputed proposal is excludable
pursuant to Rule 14a-8(c)(7) because it concerns employment practices and policies which relate to the ordinary busi-
ness operations of the Company. The SEC has previously treated similar proposals involving employment issues as
matters concerning the ordinary business of the Company. For example, in April of 1992, the Division of Corporation
Finance (the "Division") issued a no-action letter to Wal-Mart Stores, Inc., permitting exclusion of a shareholder pro-
posal calling for a report to shareholders of certain employment information, including the following:

(1) A chart of Wal-Mart's employees according to their sex and race in each of the nine major E.E.O.C. defined job
categories for 1989, 1990 and 1991, by number of employees or percentages.

(2) A summary description of affirmative action programs to improve performance, especially in job categories where
women and minorities are under utilized, and a description of major problems in meeting the company's goals and ob-
jectives in this area.

(3) A description of steps taken to increase the number of managers who are qualified females and ethnic minorities.

The Division concluded the above [*47] items involved the company's ordinary business operations, within the
meaning of Rule 14a-8(a)(7), which shareholders should not be allowed to dictate. See, Division of Corporate Finance
letter to Wal-Mart Stores, Inc., dated April 10, 1992.

Similarly, in 1991, a shareholder of Capital Cities/fABC, Inc. submitted a proposal that the company's board of di-
rectors prepare a report for shareholders and employees setting forth:

(1) a breakdown by race and sex of all employees in each of the nine major job categories, as defined by the E.E.O.C.
for 1988, 1989, and 1990;

(2) a summary of affirmative action programs and timetables to implement these programs, and a description of major
problems in meeting the goals of these programs at the company's ABC Television Network;

~ (3) a description of the actions taken with the producers of television programing to increase the number of female and
ethnic minority writers, producers and directors; and

(4) a description of the actions taken with the producers of television programming to ensure that the content of those
programs is responsive to the concerns of women and minorities.

The Division concluded that the above proposals [*48] could be omitted from proxy materials because they re-
lated to the ordinary business operations of the issuer. See, Division of Corporation Finance letter to Capital Cit-
ies/ABC, Inc. dated April 4, 1991.

In 1987, the Division permitted ABC to omit a shareholder proposal that requested, among other matters, that "the
board of directors of the company report . . . on company policies regarding . . . the employment of racial minorities and
women in acting roles and on production crews when developing and funding series.” The Division stated that "the pro-
posal appears to deal with matters relating to the conduct of the company's ordinary business operations (i.e., the nature,
presentation and content of television programming).” See, Division of Corporation Finance letter to Capital Cit-
ies/ABC, Inc. dated March 23, 1987. .

In 1989, the Division concurred with ABC that a shareholder proposal, designed to have shareholders express a
"wish" to the Board of Directors that it make changes in the staffing of one of the departments of the company, was an
improper intrusion of shareholders into the management of the company. See, Division of Corporation Finance letter to
Capital [*49] Cities/ABC, Inc. dated February 24, 1989.

Other Division no-action letters support the conclusion that a company's employment policies and practices fall
within the ambit of a company's ordinary business operations. See, Letters to: Angelica Corporation dated March 23,
1987, in response to a proposal to establish "a special committee to study and report on relations between the company's
employees, management and shareholders”; Atlantic Energy, Inc. dated February 17, 1989, in response to a proposal
involving "the company giving priority to hiring contractors and employees, within the service area of the company";
and CBS, Inc. dated January 24, 1985, in response to a proposal involving "improvement of the company's relations
with its employees."
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More directly relating to the subject of the proposal in this case is the Division's no-action letter to IBM Corp., is-
sued in January of this year. There, a shareholder proposed that IBM give "spousal type benefits” to "committed domes-
tic partners"” of gay and lesbian employees of the company. The Division allowed exclusion of the proposal pursuant to
14a-8(c)(7), finding it was "directed to employment related decisions with respect [*50] to general employment bene-
fits." See, Division of Corporate Finance letter to International Business Machines Corporation, dated January 23, 1992.

As with the above shareholder prdposals, the Proposal at issue in the present case relates to an employment matter
within the province of Company management and should be excluded for this reason. ‘

Rule 14a-8(c)(10): Proposal has been rendered moot. The Proposal is excludable pursuant to Rule 14a-8(c)(10)
because Cracker Barrel's policy is and has long been to prohibit discriminatory hiring. At the Cracker Barrel 1991 an-
nual meeting, CEO and Chairman of the Board, Dan Evins, spelled out unequivocally:

Let me state once and for all for the record: Cracker Barrel Old Country Store is an equal opportunity employer that
adheres to the letter and spirit of the law regarding non-discrimination in the work place. We hire and promote men and
women solely on the basis of their qualifications and performance.

Our work force is diverse and representative of the communities in which our stores are located. Our hourly employee
turnover is among the lowest in the industry . . . as is our management turnover. (Full statement attached [*51] as Ap-
pendix B).

The Proposal also asks that an "explicit prohibition against discrimination because of sexual orientation be added to
the Cracker Barrel employment policy statement.” Cracker Barrel's Operations Manual and its Employment Handbook
both contain an equal opportunity statement clearly setting forth the Company's non-discriminatory hiring policies:

Employment opportunities at Cracker Barrel are open to all qualified applicants solely on the basis of their experience,
aptitude, and qualifications.

Qualified applicants are considered for all positions and for advancement without regard to race, color, religion, sex, .
national origin, age, marital status, or the presence of a disability. Advancement is based entirely on an individual's
achievement, performance, attitude, and potential for promotion.

Cracker Barrel will not tolerate any form of discrimination or harassment of its employees due to race, color, religion,
sex, national origin, marital status or disability. Employees who believe they have been subjected to unlawful discrimi-
nation or harassment should immediately advise their Manager, District Manager, Supervisor, or the Corporate Opera-
tions Services Department. [*52] (Applicable pages attached as Appendix C).

The above language makes abundantly clear the Company's non-discriminatory hiring policies.

Based upon the foregoing, the Company respectfully requests that the Staff confirm at its earliest convenience that
it will not recommend enforcement action if the Proposal referenced herein is excluded from the Company's 1992

proxy.

Please call the undersigned at (615) 726-5600 if you have any questions regarding this matter or as soon as a Staff
response is available.

Sincerely,

Robert G. McCullough
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[*1] The New Germany Fund, Inc.
TOTAL NUMBER OF LETTERS: 2

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

May 8, 1998

John T. Bostelman, Esq.
Sullivan & Cromwell

125 Broad Street

New York, New York 10004-2498

Re: The New Germany Fund, Inc.

File No. 811-5983

Shareholder Proposals of Opportunity Partners L.P. and
Judy K. Goldstein

Dear Mr. Bostelman:

In a letter dated February 3, 1998, you notified the Securities and Exchange Commission (the "Commission") of the
intent of The New Germany Fund, Inc. (the "Fund") to exclude from its 1998 proxy soliciting materials a shareholder
proposal submitted by Phil lip Goldstein on behalf of Opportunity Partners L.P. (the "Partnership Proposal”), and a
shareholder proposal by Judy K. Goldstein ("Goldstein Proposal”) (collectively, the "Proposals”). nl Phillip and Judy
Goldstein are husband and wife (each a "Proponent” and collectively, "Proponents”).

P

.

nl The Proposals are contained in separate letters dated December 15, 1997. We also received and consid-
ered a letter dated February 17, 1998, from Phillip Goldstein, opposing your request to exclude the Proposals.

Y ou requested our assurance that we would not recommend enforcement action to the Commission if the Fund ex-
cludes the Goldstein Proposal in reliance upon subparagraphs (a)(4), (c)(3) and (c)(11) of Rule 14a-8 under the Securi-
ties Exchange Act of 1934 ("1934 Act"). You further requested our assurance that we would [*2] not recommend en-
forcement action if the Fund excludes the Partnership Proposal in reliance upon subparagraphs (a)(4), (c)(1), (c)(2) and
(¢)(3) of Rule 14a-8 under the 1934 Act.

The Commission has addressed your intention to omit the Partnership Proposal under Rule 14a-8(c)(1) in a separate
letter. Your other arguments for omission of the Proposals are addressed below.

I. The Goldstein Proposal

The Goldstein Proposal states that:
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RESOLVED: The stockholders of the Fund (1) deem it in their best interests that the fund be converted
to an open-end fund, and (2) strongly recommend that the Board of Directors take action to convert the
Fund to an open-end fund as soon as possible.

Rule 14a-8(c)(11)

You argue that the Goldstein Proposal may be excluded under Rule 14a-8(c)(11) because it is substantially duplica-
tive of a proposal previously submitted by another proponent (the "Steiner Proposal") that the Fund plans to include in
its proxy statement. n2 [*3] The purpose of this provision is to eliminate "substantially identical proposals” submitted
to an issuer by proponents acting independent of each other. See Securities Exchange Act Release No. 12999 (Nov. 22,
1976).

n2 Rule 14a-8(c)(11) permits the exclusion of a proposal that is "substantially duplicative of a proposal pre-
viously submitted to the registrant by another proponent, which proposal will be included in the registrant's
proxy materials for the meeting."

There is support for your view that the proposal may be omitted under Rule 14a-8(c)(11) because the Goldstein
Proposal is substantially similar to the Steiner Proposal, which will be included in the Fund's proxy materials. Under
these circumstances, we would not recommend enforcement action if the Fund omits the Goldstein Proposal from its
proxy statement. In reaching this conclusion, we have not found it necessary to reach the alternative bases for omission
upon which you rely.

II. The Partnership Proposal

The Partnership Proposal states that:

RESOLVED: The investment advisory agreement between Deutsche Morgan Grenfell Inc. ("DMG") and
the Fund shall be terminated.

Rule 14a-8(a)(4)

Because we [*4] agree that the Goldstein Proposal may be omitted in reliance upon Rule 14a-8(c)(11) as discussed
above, we are not addressing the issue you raise concerning the omission of the Proposals under Rule 14a-8(a)(4). n3

n3 Rule 14a-8(a)(4) provides that a proponent may submit no more than orie_proposal,and accompanying
supporting statement for inclusion in the registrant's proxy materials for a meeting of shareholders.

Rule 14a-8(c){1) and (2)

For the same reasons discussed in the Commission's letter disagreeing with your position that the Partnership Pro-
posal may be omitted in reliance upon Rule 14a-8(c)(1), n4 we do not agree with your view that the Partnership Pro-
posal may be excluded under Rule 14a-8(c)(2) because, if implemented, it would require the Fund to violate Maryland
law and the 1940 Act. n5 Because we believe, as set forth in the Commission's letter, that by vote of a majority of the
Fund's shareholders, the Fund's advisory agreement could be terminated without the participation of the Fund's board of
directors, we cannot assure you that we would not recommend enforcement action if the Fund omits the Partnership
Proposal from its proxy soliciting materials in reliance [*5] upon Rule 14a-8(c)(2).
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n4 The New Germany Fund, Inc. (pub. avail. May 8, 1998). The Commission stated that it might consider
taking enforcement action if the Fund relied on Rule 14a-8(c)(1) to exclude from its proxy soliciting materials a
shareholder proposal to terminate the Fund's advisory agreement.

n5 Rule 14a-8(c)(2) permits the omission of a shareholder's proposal that "if implemented, would require
the registrant to violate any state law or federal law of the United States, or any law of any foreign jurisdiction to
which the registrant is subject, except that this provision shall not apply with respect to any foreign law comph-
ance with which would be violative of any state or federal law of the United States.”

Rule 14a-8(c)(3)

You argue that the Partnership Proposal may be excluded pursuant to Rule 14a-8(c)(3) on the grounds that the sup-
porting statement violates Rule 14a-3, which prohibits false and misleading statements in proxy soliciting materials.
While we do not agree that the entire Partnership Proposal may be excluded in reliance upon Rule 14a-8(¢)(3), in our
view, certain portions of the supporting statement may be omitted as discussed below. Please [*6] note that, except for
those portions of the supporting statement discussed, we do not agree that a sufficient basis exists to exclude the remain-
ing portions of the supporting statement in reliance upon Rule 14a-8(c)(3).

There is support for your view that paragraphs one and three are potentially false and misleading in contravention
of Rule 14a-9. This defect would be cured, however, if the Proponent revises the supporting statement to state that the
passage of the Partnership Proposal would not result in open-ending the Fund. Accordingly, if the Proponent does not
revise the supporting statement in the manner indicated, within seven calendar days after receiving this letter, we would
notrecommend enforcement action against the Fund if these paragraphs were omitted from the Fund's proxy soliciting
materials in reliance upon Rule 14a-8(c)(3).

There is support for your view that the'examp]e in the last sentence of the first paragraph, as presently worded, is
-potentially false and misleading in contravention of Rule 14a-9. This defect would be cured, however, if the Proponent
revises the example to show the net asset value, market value and date used to arrive at the $ 2500. Accordingly, [*7}
if the Proponent does not revise this sentence in the manner indicated, within seven calendar days after receiving this
letter, we would not recommend enforcement action against the Fund if this sentence were omitted from the Fund's.
proxy soliciting materials in reliance upon Rule 14a-8(c)(3).

There is support for your view that the last sentence of the supporting statement is potentially false and misleading
in contravention of Rule 14a-9. Accordingly, we would not recommend enforcement action against the Fund if this sen-
tence were omitted from the Fund's proxy soliciting materials in reliance upon Rule 14a-8(c)(3).

We have included an enclosure that sets forth a brief discussion of the Division's procedures regarding shareholder
proposals. If you have any questions or comments concerning this matter, please contact me at (202) 942-0548.

Sincerely yours,

Rene Romain
Senior Counsel

INQUIRY-1: SULLIVAN & CROMWELL

NEW YORK TELEPHONE: (212) 558-4000

. TELEX: 62594 (INTERNATIONAL) 127816 (DOMESTIC)
* CABLE ADDRESS: LADYCOURT, NEW YORK
FACSIMILE: (212) 558-3588

125 Broad Street, New York 10004-2498
1701 PENNSYLVANIA AVE., NW., WASHINGTON, D.C. 20006- 5805

444 SOUTH FLOWER STREET, [*8] LOS ANGELES %0071 2901
8, PLACE VENDOME 75001 PARIS
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ST. OLAVE'S HOUSE, 91 IRONMONGER LANE, LONDON EC2V 8EY
101 COLLINS STREET, MELBOURNE 3000

2-1, MARUNOUCHI 1-CHOME, CHIYODA-KU, TOKYO 100

NINE QUEEN'S ROAD, CENTRAL, HONG KONG

“Securities and Exchange Commission,
450 Fifth Street, N-W.,
Washington, D.C. 20549.

Re: The New Germany Fund, Inc. {40 Act File
No. 811-5983) -- Omission of Two Shareholder
Proposals Pursuant to Rule 14a-8

Dear Sirs:

We are writing as counsel to The New Germany Fund, Inc. (the "Fund") to assert that (a) the shareholder proposal
and supporting statement from Opportunity Partners L.P., attached as Exhibit A, and (b) the shareholder proposal and
supporting statement from Ms. Judy K. Goldstein, attached as Exhibit B, may each properly be omitted from the Fund's
proxy statement pursuant to Rule 14a-8(d) for the reasons set forth below.

The Opportunity Partners proposal, discussed first, would directly terminate by stockholder action the Fund's in-
vestment advisory agreement (i.e., it is not merely a recommendation). The other proposal recommends that the Fund be
open-ended.

The Fund respectfully requests the SEC staff's confirmation that it will take no action if the proposals are excluded
from the Fund's proxy statement for its 1998 annual stockholders’ meeting. The Fund currently plans to mail definitive
proxy material at the end of April 1998.

I. Advisory Agreement [*9] Termination Proposal

_ The fund bélieyes the proposal (the "Termination Proposal”) of Opportunity Partners L.P. (Exhibit A) directly to
terminate the Fund's investment advisory agreement may be omitted for the following reasons.

1. The proponent has submitted two proposals. (Rule 14a-8(a) (4))

The Termination Proposal and the other proposal are in fact sponsored by the same party, via "alter ego” entities
acting in concert. Mr. Phillip Goldstein is the president of the general partner of Opportunity Partners L.P. and as such
controls it. The other proposal, to open-end the fund (Exhibit B), is in the name of Ms. Judy K. Goldstein, Mr. Gold-
stein's wife. Attached as Exhibit C is a letter the Fund received from Mr. Phillip Goldstein on letterhead of Opportunity
Partners L.P. acknowledging that Ms. Goldstein is his wife and offering to consider withdrawing the Opportunity Part-
ners proposal if the Fund takes certain steps regarding Ms. Goldstein's open-ending proposal, thereby confirming that he
is the common party in interest behind both proposals. Indeed, the two proposals were initially faxed together from the
same machine. The proponents have the same address. The two proposals [*10] also have the same basic stated goal of
causing the Fund to open-end. For these reasons, the Fund believes both proposals are in fact being made by a single
proponent using separate-names in an attempt to circumvent the single-proposal limit of Rule 14a-8(a)(4). The SEC
staff has consistently indicated that proponents will be treated as one for purposes of the single proposal limit when the
issuer establishes that one is the "alter ego" of the other or one has control over the shares owned by the other. See, e.g.,
Stone & Webster (March 3, 1995).

Accordingly, both proposals may be omitted unless the proponent withdraws one of them within 14 calendar days
of the date of this letter. *

* The copies of this letter being sent to Opportunity Partners L.P. and to Ms. Goldstein shall constitute notice to
them under the single proposal limit of Rule 14a-8, triggering the 14-day response period.

2. The proposal is not a proper subjéct for action by shareholders under Maryland law. (Rule 14a-8(c)(1))
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The Termination Proposal purports, by direct shareholder action, to terminate the Fund's investment advisory
agreement. The Fund is a Maryland corporation. Section 2-401 of the {*11] Maryland General Corporation Law vests
the Board of Directors with the exclusive power, in the absence of clear statutory law to the contrary, to manage the
corporation's business and affairs. Section 15 of the Investment Company Act of 1940 (the "1940 Act") does not require
that termination of an investment advisory agreement be made only by shareholders. Rather, it provides that the agree-
ment must permit termination by either the Board of Directors or the shareholders, but is entirely silent as to who de-
cides which of these two alternatives it shall be. Under Maryland law, it is clear that the decision is the province of the
Board of Directors. Thus, absent reframing the Termination Proposal as a recommendation or request that the Board act
to terminate the investment advisory agreement, the Proposal is improper under Rule 14a-8(c)(1).

The SEC staff has previously concurred that a mandatory advisory agreement proposal could be omitted unless re-
framed as a recommendation. See Bancroft Convertible Fund, Inc. (May 26, 1987). In that situation the proposal pur-
ported to require that continuance of the investment advisory agreement be decided by shareholders. The relevant lan-
guage [*12] of Section 15 of the 1940 Act regarding director or shareholder action on continuance is identical to that
relating to termination. * The law of the that fund's state of incorporation (Delaware) also vested management of its
business and affairs in its Board of Directors. In its response, the SEC staff expressly noted that Section 15 of the 1940
Act does not require shareholder action on the advisory agreement, but rather provides for action either by shareholders
or the Board of Directors. The SEC staff noted that under Delaware law such action is a subject for directors. Therefore,
the SEC staff concurred that the proposal could be omitted unless reframed in precatory language. *

* Section 15 (a)(3) permits continuance if "specifically approved at least annually by the board of directors or by
vote of a majority of the outstanding voting securities" [emphasis supplied]. Section 15(a)(4) permits termina-
tion "at any time, without the payment of any penalty, by the board of directors of such registered investment
company or by vote of a majority of the outstanding voting securities” {emphasis supplied].

* See also Cargill Financial Markets PLC (March 13, 1996) (shareholder proposal requiring adoption of interval
fund status under Rule 23¢-3 was properly omitted because Rule 23¢-3 does not pre-empt state law regarding the
need for director approval, even though shareholder approval may also be required); Mortgage Investors of
Washington (June 28, 1977) (proposal to terminate management agreement was in precatory form and therefore
could not be omitted under paragraph (c)(1)).

[*13]

The Fund's situation is identical to that of the Bancroft Convertible Fund. Under Maryland law, action to terminate
the investment advisory agreement is reserved to the Board of Directors. ** 1940 Act Section 15 is permissive, not
mandatory. Accordingly, under the precedent of the Bancroft letter the Termination Proposal may be omitted unless
rephrased as a recommendation or request.

** We hereby confirm that statements as to matters of Maryland or 1940 Act law in section 2 of this letter repre-
sent this firm's opinion. ‘

The foregoing conclusion also rests on a sound policy basis. Under the 1940 Act, the governance of investment
companies places special emphasis on the role of the disinterested directors. The selection, continuance and termination
of advisory agreements are regulated in the first instance through the disinterested directors. To allow ad hoc proposals
of small shareholders to be directly acted upon by shareholders without involvement of these directors would represent
a major change in the investment company governance process. Absence of the expertise and deliberations of the disin-
terested directors in this process would be adverse to the interests of the [*14] Fund's shareholders generally and would
undermine one of the important goals of the 1940 Act in reforming investment company governance. The U.S. Supreme
Court has confirmed that, where the 1940 Act is silent on a question of director vs. shareholder authority, state law con-
trols. * Requiring the proposal to be rephrased in precatory form would still fully serve the shareholders’ interests, while
avoiding a disruptive effect on the governance process. The disinterested directors have a fiduciary duty to act responsi-
bly in light of shareholders’ views, even if they are expressed as a recommendation.

* Burks v. Lasker, 441 U.S. 471, 99 8.Ct. 1831, 60 L. Ed. 2d 404 {1979) (where 1940 Act did not specify, state
law governed the disinterested directors’ authority to discontinue a shareholder derivative suit).
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Requiring rephrasing in precatory form is particularly appropriate in the case of the Termination Proposal, which
obviously has as its sole focus an open-ending of the Fund (see also section 3 below). The proposal is submitted as a
termination in an attempt to avoid the Maryland law limitation that only directors may [*15] open-end a Maryland
fund. It should be treated as the proposal that it really is, and excluded unless rephrased as a recommendation.

3. The proposal would require the Fund to violate Maryland law and the 1940 Act. (Rule 142-8(c)(2))

Under Section 2-405.1 of the Maryland General Corporation Law, the Fund's directors have the duty to act in good
faith, in a manner reasonably believed to be in the Fund's best interests and with due care. Section 36 of the 1940 Act
allows the SEC to bring actions against directors for breaches of fiduciary duty. As discussed in section 2 above, the
question of termination of the Fund's investment advisory agreement is a matter reserved to the directors under state
law. Direct adoption of the Termination Proposal by shareholders would prevent the directors from considering the
question, as these provisions of state and federal law require, and would therefore require the Fund to violate Maryland
law and the 1940 Act. For these reasons, the Termination Proposal may be omitted under Rule 14a-8(c)(2) unless re-
phrased as a recommendation.

4. The proposal's supporting statement is contrary to Rule 14a-9, which prohibits false and misleading state-
ments [*16] in proxy soliciting materials. (Rule 14a-8(c)(3))

The proponent's statement states, in effect, that termination of the advisory agreement will lead to an open-ending
of the Fund. Indeed, it concludes with the statement that "Your vote to terminate the advisory agreement is a vote for
increasing the value of your shares” (with the statement's reference to "value" being another term used in the statement
to refer to open-ending.) It is materially misleading to state that terminating the contract would cause an open-ending.
The Fund's Board of Directors and stockholders have exclusive control over open-ending the Fund, and the investment
adviser has none. * Terminating the advisory agreement would force the Fund to seek and engage a new adviser, but
would have no effect on the Fund's articles of incorporation.

* Open-ending is accomplished through an amendment to the articleé of incorporation ("charter"). Under the
laws of Maryland, in which the Fund is incorporated, a charter amendment may only be effected through ap-
proval of the Fund's Board of Directors, followed by stockholder approval. We hereby confirm that the forego-

ing sentence represents this firm's opinion concerning Maryland faw.
[*17]

The misleading nature of the supporting statement cannot be cured merely through deletion of its last sentence. As
can be seen from a review of the statement, its entire basis is that the Fund's investment adviser is the "main impediment
to open-ending." In fact, the Fund's Board of Directors (represented by independent counsel), not the investment ad-
viser, is in control of that matter, and has endorsed the Fund's closed-end format. ** Eight of the ten members of the
Fund's Board of Directors are independent of the Fund's investment adviser.

** This letter has been reviewed and approved on behalf of the Board by the Fund's Audit Committee, consist-
ing of three disinterested directors (and no interested directors).

The Board of Directors considers matters relating to the Fund's discount on a quarterly basis. It has considered a va-
riety of possible ways to address the discount that would be in the interests of stockholders. In the Fund's most recent
report to shareholders (for the six months ended June 30, 1997), the Board published its views on the closed vs. open-
end format and the steps it was taking to address the discount. As indicated in that report, the Board is in charge, [*18})
has concluded that the closed-end format is In the best interests of all shareholders, and most certainly is not controlled
or swayed by the investment adviser. As an example of the Board's assertion of its oversight role over the adviser, in
1995 it negotiated a third breakpoint to reduce the advisory fee rate at net asset levels exceeding $ 500 million. The
Fund's investment adviser is clearly not in a position to be an "impediment” to open-ending.

Although the Termination Proposal addresses solely termination of the investment advisory agreement, the propo-
nent's supporting statement does not address any valid or relevant grounds for proposing termination. * Instead, it gives
a misleading and incorrect reason, while failing to state that a result of termination would be to force the Fund to find a
new adviser, disrupt investment operations and incur the expense of another shareholder meeting to approve the new
adviser.
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* In fact, the Fund's investment performance has been quite good, with total returns {on the basis of net asset
value assuming reinvestment of dividends) of 8.48% in 1997, 21.73% in 1996, and 7.91% in 1995. This per-
formance exceeded that of the Fund's benchmark index (which is unmanaged and not reduced by expenses) in
these years. The Fund is ranked Four Stars by Morningstar on 1-, 3- and 5-year bases. The Fund's expense ratio
is, and has been for many years, among the lowest of closed-end country funds.

[*19]

Clearly, the proponent is really seeking open-ending, and through an "alter ego" has already made such a proposal
(see 1 above). ** If the question of open-ending is to be addressed by shareholders, it should be presented to thém as
such. * It should not be presented via a statement that is both false and omits material information. The proponent's
statemnent is false in stating that terminating the advisory agreement will lead to open-ending. The statement’s omission
is failing to point out the disruptive effect on Fund operations of replacing the Fund's adviser, as noted above.

** The Fund also believes the proponent’s supporting statement contains materially misleading statements and
omissions relating even to the open-ending matters it discusses. First, it states that share values would increase $
2.50 per share in an open-ending. However, the difference in share values would in fact depend on the dates of
measurement, and can be expected to fluctuate (or even disappear). It is misleading to present the difference as a
fixed dollar profit. Second, the proponent’s statement asserts that issuance of shares at prices below their net as-
set value ("NAV") has increased the Fund's discount. This is misleading because it is not supported by the facts.
For example, on the dates of the annual dividend payments (and related share issuances for reinvestment) in
January 1998 and January 1997, the Fund's discount did not materially change. There were no other stock issu-
ances in those years. Third, proponent's statement refers to the issuance of "millions of new shares"”, presumably
implicitly criticizing its effect of reducing the Fund's NAV per share. The proponent's statement fails to mention
that the Fund also has repurchased a large number of shares each year, which has an offsetting anti-dilutive ef-
fect on NAV per share. Fourth, the proponent's statement implies that it is the Fund's investment adviser that
caused the issuance of shares. Under Maryland law, only the Fund's Board of Directors can authorize the issu-
ance of shares (and we hereby confirm that this firm's opinion is to the foregoing effect).

{*20] '

* As discussed under 11.2 below, the Fund already intends to include an open-ending proposal in its proxy state-
ment, so shareholders will have an opportunity to vote their views on this subject.

Therefore, the proposal is excludable pursuant to Rule 14a-8(c)(3) on the grounds that it violates Rule 14a-9, which
prohibits false or misleading statements in proxy materials.

IL. Open-Ending Proposal

The Fund believes the proposal (the "Open-Ending Proposal”) of Ms. Judy K. Goldstein (Exhibit B) recommendmg
that the Fund be open-ended may be omitted for the following reasons. o e

1. The proponent has submitted two proposals. (Rule 14a-8(a)(4))

As discussed above under 1.1, the Open-Ending Proposal and the Termination Proposal are in fact sponsored by the
same party. Accordingly, both proposals may be omitted pursuant to Rule 14a- 8(a)(4) unless the proponem withdraws
one of them within 14 calendar days of the date of this letter.

2. The proposal is substantially duplicative of a proposal previously submitted by another proponent, which will
be included in the Fund's proxy statement. (Rule 14a-8(c)(11))

On November 19, 1997, the Fund received a proposal from Mr. [*21] William Steiner recommending the Fund's
board of directors consider converting it to the open-end format or in the alternative merging it with an existing open-
end fund. Attached as Exhibit D are copies of that proposal, and of the supporting statement as submitted and as revised
by the proponent to address certain disclosure concerns of the Fund. The Fund intends to include that proposal and the
revised supporting statement in its proxy statement.
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The proponent's proposal was received on December 15, 1997, and recommends that the Fund's Board of Directors
consider open-ending the Fund or merging with another open-end fund. As a review of both proposals reveals, there is
no substantive aspect of the proponent's December proposal not already subsumed in Mr. Steiner's November proposal.

Accordingly, the proponent's Open-Ending Proposal may be excluded pursuant to Rule 14a-8(c)(11) on the grounds
it is substantially duplicative of a previous proposal.

3. The proposal’s supporting statement is contrary to Rule 14a-9, which prohibits false and misleading state-
ments in proxy soliciting materials. (Rule 14a-8(c)(3))

The proponent's supporting statement for the Open-Ending Proposal [*22] contains a number of materially mis-
leading statements and has material omissions.

First, the proponent's statement asserts (first paragraph) that share values would increase $ 2.50 per share in an
open-ending. However, the difference in share values would in fact depend on the dates of measurement. One amount is
the share price in the market as of some date, and the other amount is the net asset value ("NAV") as of the open-ending
date. Expressing the difference as static is materially misleading. Expressing it without indicating assumed dates is also
misleading. The actual difference between share price today and share price at some speculative open-ending date will
be affected by market price and NAV changes, and therefore could be negative or zero. It is highly improbable that it
will be $ 2.50.

Second, the proponent's statement indicates (second paragraph) that "management opposes open-ending" to pre-
serve fees. Open-ending is a question exclusively determinable by the Fund's Board of Directors (who are paid no man-
agement fee) and stockholders. * The investment adviser (which does receive investment management fees) does not
have any control over the question. The proponent's [*¥23] statement misleadingly asserts that the Board's anticipated
opposing statement is made by or on behalf of the investment adviser to preserve its fees. This misleadingly portrays the
Board as having a self-interest motive that does not exist.

* As previously noted, open-ending is accomplished through an amendment to the articles of incorporation
("charter"). Under the laws of Maryland, in which the Fund is incorporated, a charter amendment may only be
effected through approval of the Fund's Board of Directors, followed by stockholder approval. We hereby con-
firm that the foregoing sentence represents this firm's opinion concerning Maryland law.

Third, the proponent's statement alleges that the Fund's management (presumably meaning the Board of Directors) -
has forced a "coercive and dilutive” rights offering on stockholders.

The Fund's 1994 rights offering was an offering of non-transferable rights to purchase shares at 95% of the lower of
the NYSE price or net asset value at the end of the subscription period. Participation was entirely voluntary and was
over-subscribed at 176%. Therefore, the use of the term "coercive” is a misstatement. '

The rights offering did result in modest [*24] NAV reduction on the day it closed of 3.9%. However, in part
through successful investment of the proceeds by the Fund's investment adviser, the Fund's NAV per share had regained
that amount within only two months. Also, the market price per share did not materially decline during or shortly after
the rights offering. As a result, the Fund's discount decreased between the sfart and the end of the rights offering. For
these reasons, the term "dilutive” is misleading. -

Fourth, the proponent's statement (third paragraph) asserts that the Fund's issuance of new shares to satisfy annual
dividend reinvestment elections has increased the Fund's discount per-share from NAV. This is misleading because it is
not supported by the facts. For example, on the dates of the annual dividend payments (and related share issuances) in
January 1998 and January 1997, the Fund's discount did not materially change. There were no other stock issuances in
those years. The proponent's statement also fails to mention that the Fund has a stock repurchase program. Over the past
several years the Fund has repurchased a large number of shares, which has an offsetting anti-dilutive effect on NAV.

Finally, the [*25] proponent’s statement (third paragraph) again misleadingly states that the authorizer of share is-
suances receives management fees measured by higher asset levels and therefore has a conflict. Under Maryland law,
only the Fund's Board of Directors can authorize the issuance of shares (and we hereby confirm that this firm's opinion
is to the foregoing effect), whether in a dividend reinvestment election or a rights offering. Therefore, the supporting
statement is incorrect and misleading in asserting that the Board of Directors had a conflict of interest in making these
authorizations.
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Therefore, the proposal is excludable pursuant to Rule 14a-8(c)(3) on the grounds that it violates Rule 14a-9, which
prohibits false or misleading statements.

% sk ok

For the foregoing reasons, the Fund intends to exciude the proposals of Opportunity Partners L.P. and Ms. Judy K.
Goldstein. Six copies of this letter and the enclosures are being submitted herewith in accordance with Rule 14a-8(d).

If the Commission's staff has any questions or would like to discuss this matter, please contact the undersigned at
212-558-3840, or in my absence, Stephen K. West (212-558-3522) or John O'Brien (212-558-3944) [*26] of our of-
fice.

Very truly yours,
John T. Bostelman

ATTACHMENT 1
OPPORTUNITY PARTNERS L.P.
60 Heritage Drive
Pleasantville, NY 10570

(914) 747-5262
(914) 747-5258 (Fax)

December 15, 1997

’l.The"New'Germa‘ny. Fund, Inc.
31 West 52nd Street .
- New York, NY 10019

Attention: Robert Gambee, Chief Operating Officer and Secretary
Dear Mr. Gambee:

Opportunity Partners L.P. is the beneficial owner of more than 75,000 shares of The New Germany Fund, Inc. (the
"Fund"}. It has beneficially owned shares valued at more than $ 1,000 for more than one year and it expects to continue
ownership through the date of the Fund's next annual meeting. Pursuant to Rule 14a-8 of the Securities Exchange Act of
1934, it is hereby submitting the following proposal and supporting statement for inclusion in the Fund's proxy material
for its 1998 annual meeting of stockholdgrs or any earlier meeting.

RESOLVED: The investment adv1sory agreement between Deutsche Morgan Grenfell Inc. ("DMG") and the Fund shall
. be [*27] terminated.

“SUPPORTING STATEMENT

Our goal is to enable all stockholders of the Fund to realize net asset value ("NAV") for their shares. The surest way to
achieve this is to convert the Fund to an open-end fund (or to merge it into an existing open-end fund). If the Fund is
open-ended, every shareholder will benefit. For example, if you own 1,000 shares of the Fund, they will be worth about
$ 2,500 more if it open-ends than if it remains a closed-end fund.

We believe that the current investment advisor, DMG, is the main impediment to open-ending because of its fear that its
management fees may decline if we are able to redeem our shares at NAV. We need to remove this impediment to in-
creasing the value of our shares.
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The meager measures that DMG has recommended to narrow the Fund's persistent discount have been undermined by
the issuance of millions of new shares at prices well below NAV. Issuance of these shares increased DMG's own fees
while diluting the Fund's NAV. We deserve an investment advisor who is more concerned with increasing shareholder
value than its own fees. Once the existing advisory agreement is terminated, the Board of Directors can quickly hire a
new [*28)] investment advisor who is amenable to open-ending the Fund.

Your vote to terminate the advisory agreement is a vote for increasing the value of your shares.
Very truly yours,

Philtip Goldstein
President _
Kimball & Winthrop, Inc.
General Partner

ATTACHMENT 2

December 15, 1997
60 Heritage Drive
Pleasantville, NY 10570

The New Germany Fund, Inc.
31 West 52 Street
New York, NY 10019

Attn: Robert Gambee, Chief Operating Officer and Secretary
Dear Mr Gambee

. T am the beneficial owner of more than 1,000 shares of The New Germany Fund, Inc. (the Fund"). [ have beneficially
owned shares valued at more than $ 1,000 for more than one year and I expect to continue ownership through the next
annual meeting. Pursuant to Rule 14a-8 of the Securities Exchange Act of 1934, I am hereby submitting the following
proposal and supporting statement for inclusion in the Fund's proxy material for its 1998 annual meeting of stockholders
or any earlier meeting.

RESOLVED: The stockholders of the Fund (1) deem it in their best interests that the Fund be converted to an open-end
fund, and (2) strongly recommend that the Board of Directors take action to convert [¥29] the Fund to an open-end
fund as soon as possible.

SUPPORTING STATEMENT

As a closed-end fund, shares of the Fund have been languishing for years at a large discount to net asset value ("NAV™).
Conversion to an open-end fund whose shares would be redeemable at NAV would eliminate this discount and increase
the value of your investment. For example, if you own 1,000 shares of the Fund, and the Fund converts to an open- end
fund, they w1ll be worth approximately $ 2,500 more than they are worth if it remains closed.

Management will probably provide a litany of reasons as to why our Fund should remain a closed-end fund. Take these
reasons with a large grain of salt. In my view, they are a smokescreen to divert your attention from the real issue - FEE
PRESERVATION FOR THE INVESTMENT ADVISOR VS. GREATER SHAREHOLDER VALUE FOR US. If the
Fund converts to an open-end fund, some stockholders may redeem their shares at NAV, which would lead to lower
management fees. Preservation of its fees is, in my opinion, the real reason management opposes open-ending but that is
hardly a reason for you to forego this opportunity to increase the value of your shares.

Do not be swayed by management's [*30] self-serving arguments about the long-term advantages of closed-end funds.
Remember that this is a management that has foisted a coercive and dilutive rights offering on us. And every year, it
issues new shares of stock at prices well below NAV. Issuance of those shares dilutes the Fund's NAV but increases

-
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management's fees. Clearly, there is a conflict of interest between management and the stockholders. 1t is in your own
economic interest to reject management's pleas and vote to convert the Fund to an open-end fund.

Very truly yours,

Judy K. Goldstein
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[*1] Exxon Mobil Corporation
TOTAL NUMBER OF LETTERS: 8

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

April 28, 2005

Jay W. Eisenhofer

Grant & Eisenhofer P.A.
Chase Manhattan Centre
1201 North Market Street
‘Wilmington, DE 19801

Re: Exxon Mobil Corporation '
Incoming letter dated March 29, 2005

Dear Mr. Eisenhofer:

This is in response to your letters dated March 29, 2005, March 31, 2005, April 6, 2005, April 14, 2005, and April
19, 2005 concerning the shareholder proposal submitted to ExxonMobil by Ram Trust Services, Inc. We also have re-
ceived letters from ExxonMobil dated March 29, 2005 and March 31, 2005. On March 13, 2005, we issued our response
expressing our informal view that ExxonMobil could exclude the proposal from its proxy materials for its upcoming
annual meeting. You have asked us to reconsider our position.

After reviewing the information contained in your letters, we find that those letters present no information or argu-
ments that provide a basis to reconsider our position. In addition, under Part 202.1(d) of Section 17 of the Code of Fed-
eral Regulations, the Division may present a request for Commission review of a Division no-action response under rule
14a-8 if it concludes [*2] that the request involves "matters of substantial importance and where the issues are novel or
highly complex.” We have applied this standard to your request and determined that your request does not meet this
standard in any respect and, therefore, also determined not to present your request to the Commission.

Sincerely,

Alan' L. Beller
Director

INQUIRY-1: G&E
Grant & Eisenhofer P.A.
Chase Manhattan Centre
1201 North Market Street
Wilmington, DE 19801

Tel: 302-622-7000
Fax: 302-622-7100
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45 Rockefeller Center
15th Floor

630 Fifth Avenue
New York, NY 10111

Tel: 212-755-6501

Fax: 212-755-6503
www.gelaw.com

Direct Dial: (302) 622-7050

April 19, 2005
VIA TELECOPY AND OVERNIGHT MAIL

Jonathan G. Katz, Secretary

Office of the Secretary

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549-0402

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549-0402

Re: Request for Commission Review of Staff Decision Pursuant, to 17 C.F.R. § 202.1(d) Regarding Shareholder
Proposal Submitted by RAM Trust Services, Inc. for Inclusion in Exxon Mobil Corporation's {*3] 2005 Proxy
Statement . ,

Ladies and Gentlemen:

The decision of the staff of the Division of Corporate Finance (the "Staff") to permit the exclusion of the proposal
submitted by RAM Trust Services, Inc. ("RAM") for inclusion in Exxon Mobil Corporation's ("ExxonMobil” or the
"Company") 2005 proxy materials and considered by the Company's shareholders at the 2005 annual meeting is the
product of the Staff being put in the untenable and unenviable position of being forced to resolve complex issues of law
in a quasi judicial manner, while at the same time attempting to facilitate the proxy process and express its "informal”
views regarding the application of Rule 14a-8. We respectfully submit that the Commission should take this opportunity
to review the "no-action"” process and to clarify that the role of the Staff should not be to resolve complex issues of law
in order to permit the exclusion of shareholder proposals, but should err on the side of declining to issue "no-action”
letters to corporations seeking to exclude specific shareholder proposals unless the corporation demonstrates conclu-
sively that, a particular proposal is barred under the enumerated exclusions contained [*4] in Rule 14a-8. Here, the
Staff accepted ExxonMobil's argument that its Board of Directors somehow lacks the ability to amend the Company's
bylaws to require that an independent director serve as Chairman, despite the fact that ExxonMobil presented absolutely
no support whatsoever for its bald claim that its Board somehow lacked the capacity to ensure the appointment of an
independent director as chairman (even though such a requirement was never a part of RAM's proposal), and RAM pre-
sented extensive legal support, including an opinion from New Jersey counsel, explaining that implementation of
RAM's proposal was and remains well within the authority of ExxonMobil's board of directors. Had the Staff erred on
the side of declining to resolve complex issues of law, RAM's proposal never could have been excluded. Further, as
explained previously, the Staffs acceptance of ExxonMobil's arguments here undermines the Commission's rulemaking
authority and the integrity of federal law and the listing requirements of the public stock exchanges, which specifically
require corporations to appoint independent directors to specific roles.

‘We submit this letter in further support of (i) our March [*5] 29, 2005 request, on behalf of RAM, that the Com-
mission review the above referenced no-action proceedings (the "Proceedings"), including the no-action response by the
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Staff dated March 13, 2005; and (ii} our subsequent correspondence to the Staff and the Commission on April 6, 2005
and April 14, 2005 in further support of RAM's request for review. As we previously informed the Commission,
ExxonMobil filed a definitive proxy statement (the "2005 Proxy") with the Commission on April 13, 2005 which the
Company 1s distributing to shareholders in connection with the Company's 2005 annual meeting. The 2005 Proxy omit-
ted the shareholder proposal submitted by RAM (the "Proposal”), despite the following facts which RAM has repeat-
edly demonstrated throughout the Proceedings and the request for Commission review:

(1) The Proposal was included in ExxonMobil's proxy statements distributed to shareholders in connec-
tion with the Company's 2003 and 2004 annual meetings. The Company did not claim that it lacked the
ability to implement the Proposal. To the contrary, the Company touted the independence of its board
and intimated that the Company could implement the Proposal in the future if it {*6] deemed necessary.
The Proposal was submitted to a shareholder vote at the Company's 2003 and 2004 annual meetings
where, despite the Company's opposition, it received substantial shareholder support;

(i1) There is no legal basis for the argument that the Proposal is beyond the power of ExxonMobil's board
to implement. Not only is the Proposal completely precatory, but RAM identified and discussed the spe-
cific New Jersey statutes relevant to this issue and provided a separate opinion of New Jersey counsel
specifically opining that the Company has the power to implement the Proposal. The Company offered
no rebuttal whatsoever, and in fact admitted that it could implement the Proposal, stating: "we do not
claim that it would violate New Jersey law for the words requested by the proposal to be added to
ExxonMobil's by-laws. nl Further, RAM also demonstrated that companies (such as MCI Inc.) have al-
ready implemented substantively similar proposals and that numerous other companies do not claim that
they lack the ability to implement such proposals but instead continue to include them in their proxy
statements and to submit them to a shareholder [*7] vote;

(1i1) In addition to lacking any legal basis for its position, ExxonMobil was aware that RAM had formally
requested Commission review of the Proceedings when it filed and distributed its 2005 Proxy. Exxon-
Mobil also was aware that the Staff's March 13, 2005 no-action letter represents only the "informal
views" of the Staff, does not constitute an expression of the Commission's views, lacks the force of law,
and does not shield the Company from liability for wrongfully excluding the Proposal; and

(iv) The Staffs position is logically inconsistent with and undermines the Sarbanes-Oxley Act, SEC
Rules and listing requirements for the national public stock exchanges (including the NYSE, where
ExxonMobil trades) which specifically require public corporations to appoint independent directors to a
variety of positions, most notably to the audit committee.

nl See Letter from James Earl Parsons, Esq. to the SEC Staff dated February 22, 2005 at p. 2. (unequivo-
cally stating that the Company could amend the Company's by-laws in exactly the manner requested by the Pro-
posal).

Ultimately, we believe that ExxonMobil's decision to exclude the Proposal under these circumstances [*8] will be
determined by a reviewing Court, if not by the Commission itself, to violate Section 14(a) of the Securities Exchange
Act of 1934 and Rules 14a-8 and 14a-9 promuigated thereunder. In this regard, we believe that the Proceedings and the
wrongful exclusion of the Proposal by ExxonMobil highlight the need for review of the informal procedures employed
by the Staff in considering no-action requests.

Specifically, the Staff's decision to issue a no-action letter permitting exclusion of RAM's Proposal and the historic
inconsistency of the Staff's interpretation and application of Rule 14a-8(i)(6) to similar proposals, illustrates that the”
Staff frequently and perhaps unfairly is put in the position of interpreting complex issues of state law in response to
novel arguments of corporations seeking to restrict shareholder franchise. When faced with such arguments, the Staff
should not be forced to make quasi-judicial determinations concerning complex issue of state law. Accordingly, the
Commission should specify that where a complex issue of state law is presented, the Staff should not attempt to decide
or resolve the issue, but should leave its resolution to the courts. At the same [*9] time, consistent with the approach
recently adopted by the Staff with respect to Rule 14a-8(1)(3), the Staff should err on the side of permitting shareholder
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proposals rather than accepting novel arguments by corporations seeking to exclude them. This is particularly so, where
as here, the proposal at issue has been widely accepted by the Staff in previous years and where the particular proposal
at issue has been included in a company’s previous proxy statements and received considerable shareholder support at a
company's previous annual meetings.

The Commission and the Staff consistently have emphasized that "the management has the burden of demonstrat-
ing the validity of its view that a proposal may properly be omitted.” n2 In explaining when companies and shareholder
proponents should provide a supporting opinion of counsel, the Staff has explained: "Rule 14a-8(i)(6) permits the com-
pany to exclude a proposal if it meets its burden of demonstrating that the company would lack the power or authority
to irnplement the proposal.” Staff Legal Bulletin 14B(E) (September 15, 2004) (emphasis supplied). But in this case,
RAM submitted a legal opinion which clearly explained that [*10] ExxonMobil cannot properly rely upon the exclu-
sion provided by Rule 14a-8(1)(6) and ExxonMobil did not submit a legal opinion, or any other legal authority to the
contrary. The Commission should clarify that the Staff should refrain from issuing no-action relief under such circum-
stances.

n2 See Exchange Act Release No. 12599 (July 7, 1976) (41 FR 29989); Rule 14a-8(g).

Additionally, we have become aware that certain members of the Staff may have taken offense to certain legal posi-
tions advanced by RAM's counsel in the Proceedings and in certain unrelated litigation, and that such attitudes may
have affected the Staff’s decision to permit the exclusion of RAM's proposal. Specifically, in the Proceedings, RAM's
counsel directly challenged the historical inconsistency of and logical underpinnings to the Staff's apparent opinion that
proposals advocating the appointment of independent directors -- which prior to last year had been considered rather
“vanilla" proposals regularly included in corporate proxy statements -- are somehow now beyond the ability of corpo-
rate boards to implement. Similarly, in unrelated litigation pending before the United States {*11} District Court for the
Southern District of New York and the United States Court of Appeals for the Second Circuit ("the AIG Litigation"),
RAM's counsel have challenged the Staff's current opinion that proposals seeking to require corporations to publish the
names of shareholder-sponsored candidates for director positions may be excluded under Rule 14a-8(i)(8). n3

n3 American Federation of State County and Municipal Employees, Employees Pension Plan v. American
International Group, Inc., S.D.N.Y. No. 05 Civ. 2390 (LLS); 2d Cir. No. 05-1308.

Based on information provided to us by to the staff of Senator Olympia J. Snowe (R, Me}, it appears that the Staff
may not have been receptive to arguments asserted by RAM solely because certain members of the Staff may have
taken offense to the fact that the lawyers representing RAM have challenged the accuracy of the Staff's decisions. In
particular, Martin P. Dunn, Deputy Director of the Division of Corporation Finance apparently expressed his opinion to
Senator Snowe's staff that he believed RAM's counsel was "disrespectful” and "demeaning” to the Staff in connection
with the Proceedings and the AIG Litigation.

If Mr. Dunn or any [*12] member of the Staff, in fact, has been offended by the legal arguments advanced in the
Proceedings or in the AIG Litigation by RAM's counsel, we regret any offense our arguments may have caused. How-
ever, such sentiment has no place in the instant proceedings and we respectfully request that any such sentiment on be-
half of the Staff be divorced from the merits of RAM's appeal to the Commission. Further, although we have voiced
disagreement with certain decisions of the Staff, we have at all times maintained a respect and appreciation for the role
of and work performed by the Commission and the Division of Corporation Finance. Indeed, we sympathize with the
burden imposed on the Division of Corporation Finance in connection with the no-action process, but suggest that this
burden has been exacerbated by the kind of inconsistent determinations by the Staff that we have outlined in our previ-
ous correspondence.

Deeply troubling, also, were certain comments that Mr. Dunn made at the annual conference sponsored by the
Council of Institutional Investors last week. During a panel discussion at that conference, Nell Minow, Chairman of the
Corporate Library, asked Mr. Dunn if RAM's proposal [*13] was somehow objectionable to the Staff, why RAM was
not given an opportunity to cure any perceived defect before the Staff issued its "no-action" letter. Mr. Dunn responded
that the Staff simply "didn't have time." With all due respect, the fact that the Staff "didn't have time" is not an accept-
able reason to permit the exclusion of a shareholder proposal that garnered the support of in excess of 27% of the Com-
pany's shareholders last year (and over 21% in 2003). To the contrary, the Staff could have issued a qualified response
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to a no-action request, as it frequently does, permitting the exclusion of a challenged shareholder proposal unless the
proponent includes certain designated changes.

In any event, if in fact the Staff is so over-burdened that they do not have sufficient time to address the numerous
no-action requests submitted each proxy season, the Commission should implement policies designed to discourage the
submission of multiple no-action requests rather than encouraging corporations to submit repeated requests for no-
action relief seeking to exclude proposals previously approved by the Staff based on novel arguments that the Staff only
recently determined to accept. [*14] In this regard, one significant way the Staff could exercise more control over its
caseload would be to publish clear guidelines regarding when requests for no-action relief are appropriate, and to de-
cline to issue no-action relief in all but the clearest cases where corporations prove, indisputably, that a particular pro-
posal is barred under the clear language of Rule 14a-8. Where, however, the Staff determines to resolve complex issues
of law based on competing arguments (and ExxonMobil here did not even bother to advance any legal arguments in
support of its position), the Staff does nothing but encourage corporations' to seek no-action relief to bar shareholder
proposals that heretofore have been considered perfectly appropriate. '

Where, as here, the Staff's decisions on virtually identical proposals are radically different -- i.e. granting no-action
relief permitting the exclusion of a proposal at one corporation and refusing to permit the exclusion of the same pro-
posal at another corporation -- the Staff simply fosters confusion among the investing public and corporations. This con-
fusion inevitably will result in an increased number of no-action requests. Mr. Dunn's [¥15] complaint, therefore, that
the Staff simply "didn't have time" and therefore could not provide RAM with any opportunity to cure any perceived

_defects in its proposal is inappropriate. We respectfully submit that the rampant inconsistency in the Staff's no-action
process is the root cause of the problem, and that this inconsistency simply does not justify the exclusion of RAM's pro-
posal here. '

Finally, we wish to reiterate our continued willingness and availability to meet with or to discuss these matters with
the Staff or the Commission and believe that such a dialogue could be extremely productive.

Sincerely,
Jay W. Eisenhofer

INQUIRY-2: G&E
Grant & Eisenhofer P.A.

Chase Manhattan Centre
1201 North Market Street
Wilmington, DE 19801

Tel: 302-622-7000
Fax: 302-622-7100

45 Rockefeller Center
15th Floor

630 Fifth Avenue
New York, NY 10111

Tel: 212-755-6501

Fax: 212-755-6503
www.gelaw.com

Direct Dial: (302) 622-7050
April 14, 2005

VIA TELECOPY AND OVERNIGHT MAIL

Jonathan G. Katz, Secretary
Office of the Secretary
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U.S. Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549-0402

U.S. Securities and Exchange Commission
Division [*16] of Corporation Finance
Office of Chief Counsel

450 Fifth Street, N'W.

Washington, D.C. 20549-0402

Re: Request for Commission Review of Staff Decision Pursuant to 17 C.F.R. § 202.1(d) Regarding Shareholder
Proposal Submitted by RAM Trust Services, Inc. for Inclusion in Exxon Mobil Corporation’s 2005 Proxy State-
ment

Ladies and Gentlemen:

On March 29, 2003, the undersigned respectfully requested, on behalf of RAM Trust Services, Inc. ("RAM"), that
. the above referenced no-action proceedings (the "Proceedings"), including the no-action response by the staff of the
Division of Corporation Finance (the "Staff™) dated March 13, 2005, be submitted to the Commission for its review.

On April 6, 2005, we submitted a letter to the Staff and the Commission on behalf of RAM to illustrate that numer-
ous public companies have recently included similar "independent chairman” shareholder proposals in their proxy
statemnents and that none of those companies (nor any other companies) have publicly claimed that they lack the power
to implement such proposals.

We write to inform the Staff and the Commission of two additional recent developments. First, like the recent
shareholder proposals we [*17] previously called to the Staffs and the Commission's attention, the following share-
holder proposal was included in Allegheny Energy, Inc.'s proxy statement filed on March 29, 2005 at p. 6:

4-STOCKHOLDER PROPOSAL REGARDING AN "INDEPENDENT BOARD CHAIRMAN"

RESOLVED: Shareholders request that our Board of Directors adopt a policy, formalized as corporate
governance policy or bylaw, that an independent director, according to the 2004 Council of Institutional
Investors definition, serve as Chairman of the Board of Directors. Stated most simply, an independent di-
rector is a person whose directorship constitutes his or her only connection to our company.

This is the exact same proposal that the Staff erroneously determined was "beyond the power of the board to im-
plement” in General Electric Company (available. January 14, 2005) and Ford Motor Company (available February 27,
2005) nl and is substantively similar to the proposal in The Boeing Company (available January 27, 2005; rec. denied
March 10, 2005) in which the Staff reached the opposite conclusion. The Allegheny proposal is also substantively simi-
lar to (i) similar proposals that, like ExxonMobil, Allegheny [*18] included in its proxy statements and submitted to a
shareholder vote in 2003 and 2004, and (ii) the other independent chairman shareholder proposals identified in our April
6, 2005 letter to the Staff and the Commission which are being submitted to a shareholder vote by various companies at
their 2005 annual meetings. Moreover, while Allegheny’s opposition stated that it had "carefully considered” the pro-
posal and included the company's opinion that the "proposal imposes an unnecessary restriction that is not in the best
interests of the Company," it did not claim that the proposal was somehow beyond the power of the company to imple-
ment.

nl The only difference between the three proposals is that the "¢" in "Chairman" was not capitalized in the
Ford proposal.

Secondly, we write to inform the staff that ExxonMobil filed its proxy statement with the Commission on April 13,

2005. That proxy statement violates Section 14(a) of the Securities Exchange Act and Rules 14a-8 and 14a-9 promul-
gated thereunder.
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We again urge the Commission to issue guidance in this regard to correct the Staff's clearly erroneous application
of Rule 14a-8(1)(6) to independent chairman shareholder (*19] proposals and (ii) to dlspel the unnecessary confusion

that the Staff's inconsistent treatment of such proposals has produced.

Sincerely,
Jay W. Eisenhofer

INQUIRY-3: G&E
Grant & Eisenhofer P.A.

Chase Manhattan Centre
1201 North Market Street
Wilmington, DE 19801

Tel: 302-622-7000
Fax: 302-622-7100

45 Rockefeller Center
15th Floor

630 Fifth Avenue
New York, NY 10111

Tel: 212-755-6501

Fax: 212-755-6503

www.gelaw.com

Direct Dial: (302) 622-7050
" April 6, 2005

YIA TELECOPY AND OYERNIGHT MAIL

Jonathan G. Katz, Secretary

Office of the Secretary

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549-0402

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N-W.

Washington, D.C. 20549-0402

Re: Request for Commission Review of Staff Decision Pursuant to 17 C.F.R. § 202.1(d) Regarding Shareholder
Proposal Submitted by RAM Trust Services, Inc. for Inclusion in Exxon Mobil Corporation's 2005 Proxy State-

ment

Ladies and Gentlemen:

On March 29, 2005, the undersigned respectfully requested, on behalf of RAM Trust Services, Inc. ("RAM"), that
the above referenced no-action [¥20] proceedings (the "Proceedings™), including this letter and the no-action response
by the staff of the Division of Corporation Finance (the "Staff") dated March 13, 2005, be submitted to the Commission

for its review.
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‘We write to call the Staff's and the Commission’s attention to the following shareholder proposals included in de-
finitive proxy statements recently filed by various companies with the SEC which will be submitted to a shareholder
vote at those respective companies' 2005 annual meetings. These proposals, like RAM's proposal, seek to amend corpo-
rate by-laws 1o require the appointment of an independent chairman, and do not contain any express "cure mechanism.”
Further, the Staff declined to permit the exclusion of at least two of the proposals in response to requests for no-action
relief. The proposals are as follows:

(1) Form DEF 14A filed by Knight-Ridder, Inc. on March 24, 2005 at p. 27:

Item 6: Shareholder Proposal

KoKk

"RESOLVED: The shareholders of Knight-Ridder, Inc. ("Knight-Ridder" or "the Company") urge the
Board of Directors (the "Board") to amend the by-laws to require that an independent director who has
not served as the chief executive of the [*21] Company serve as Board Chair. Implementation will be
deferred until the 2006 Annual Meeting of Shareholders.”

(2) Form DEF 14A filed by Bristol-Myers Squibb Company on March 23, 2005 at p. 41:

ITEM 7--STOCKHOLDER PROPOSAL ON SEPARATION OF CHAIRMAN AND CEO POSITIONS

Resolved: The Shareholders of Bristol-Myers Squibb ("BMS") urge the Board of directors (the "Board")
to amend the bylaws to require that an independent director who has not served as chief executive officer
of the Company shall serve as chairman of the Board.

(3) Form DEF 14A filed by Verizon Communications Inc. on March 21, 2003 at p. 13:

Item 6 on Proxy Card:

kKoK

RESOLVED: The shareholders of Verizon Corporation ("Company") urge the Board of Directors to
amend the Company's by laws, effective upon the expiration of current employment contracts, to require
that an independent director -- as defined by the rules of the New York Stock Exchange ("NYSE") -- be
its Chairman of the Board of Directors.

(4) Form DEF 14A filed by The Boeing Company on March 18, 2005 at p. 46:

ITEM 9. SHAREHOLDER PROPOSAL ON INDEPENDENT BOARD CHAIRMAN

skkok

RESOLVED: Shareholders request that our Board adopt a full-time [*22] policy that an independent di-
rector shall serve as Chairman of the Board of Directors. In other words that our Chief Executive Officer
shall not concurrently serve as his own Chairman of the Board. And formalize this as corporate govern-
ance policy or bylaw. '

(5) Form DEF 14A filed by Wells Fargo & Company on March 17, 2005 at p. 63:
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ITEM 8--STOCKHOLDER PROPOSAL REGARDING SEPARATION OF BOARD CHAIR AND
CEO POSITIONS

kk ok

Resolution

That the shareholders of WELLS FARGO & COMPANY request their Board of Directors to take the
necessary steps to amend the by-laws to require that, subject to any presently existing contractual obliga-
tions of the Company, an independent director shall serve as Chairman of the Board of Directors, and

that the Chairman of the Board of Directors shall not concurrently serve as the President and Chief Ex-
ecutive Officer.

(6) Form DEF 14A filed by Ameren Corporation on March 15, 2005 at p. 18:

Item (4): Shareholder Proposal Requiring an Independent Chairman of the Company's Board of Directors

kkk

RESOLVED: The shareholders of Ameren Corporation ("Company") urge the Board of Directors to
amend the Company's by laws, effective upon the expiration {¥23] of current employment contracts, to
require that an independent director -- as defined by the rules of the New York Stock Exchange
("NYSE") -- be its Chairman of the Board of Directors.

(7) Form DEF 14A filed by Honeywell International Inc. on March 14, 2005 atp.31:

Proposal No. 6--SEPARATION OF CHAIRMAN/CEO

*okk

RESOLVED: The shareholders of Honeywell Corporation ("Company") urge the Board of Directors to
amend the Company's by laws, effective upon the expiration of current employment contracts, to require
that an independent director--as defined by the rules of the New York Stock Exchange ("NYSE")--be its
Chairman of the Board of Directors.

(8) Form DEF 14A filed by PepsiAmericas, Inc. on March 11, 2005 at p. 29:

PROPOSAL 3: SHAREHOLDER PROPOSAL

Hkk

“RESOLVED: The shareholders of PepsiAmericas, Inc., ("PepsiAmericas” or “Company") urge the
Board of Directors (the "Board") to amend the by-laws to require that an independent director who has
not served as the chief executive of the Company serve as Board Chair. Implementation will be deferred
until the 2006 Annual Meeting of Shareholders.”

As we pointed out in our March. 29, [*24] 2005 letter, the Staff rejected no-action requests pursuant to-Rule 14a-
8(1)(6) made by both Bristol-Myers Squibb Company and The Boeing Company in an effort to exclude the proposals
described above. We believe that the foregoing proxy statements and shareholder proposals further illustrate: (i) the

Staff's inconsistent treatment of such proposals; and (ii) that the proposal submitted by RAM is clearly within the powei’
of ExxonMobil's board to implement.
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Tellingly, while each of these companies oppose the shareholder proposals described above, none of the companies
was able or willing to publicly claim that the proposal at issue is beyond the power of the company to implement. Of
course, if in fact a proposal was somehow actually beyond the power of a company to implement, it would constitute a
material fact required to be included in that, company's proxy statement. Conversely, if such a proposal was actually
within the power of a company to implement (as RAM conclusively demonstrated in this case), then it would be fraudu-
lent to publicly claim to the contrary. But in fact, RAM is unaware of a single instance in which a company has publicly
claimed that it lacks the [*25] ability to implement a shareholder proposal seeking to require that an independent direc-
tor serve as chairman when opposing such a proposal in the company's proxy statement. Indeed, ExxonMobil itself has
never publicly made such a claim.

RAM respectfully submits that the Commission should direct the Staff to stop allowing companies fo pretend that
they lack the ability to implement shareholder proposals (in no-action proceedings before the Staff) that they publicly
demonstrate the ability to implement. The Commission's guidance in this regard is necessary both (i)} to correct a Staff
position that is clearly erroneous and (ii) to dispel the unnecessary confusion that the Staff's inconsistent treatment of
such proposals has produced.

Sincerely,
Jay W. Eisenhofer

INQUIRY-4: G&E
Grant & Eisenhofer P.A.
" Chase Manhattan Centre
1201 North Market Street
Wilmington, DE 19801

Tel: 302-622-7000
Fax: 302-622-7100

45 Rockefeller Center
15th Floor

630 Fifth Avenue
New York, NY 10111

Tel: 212-755-6501

Fax: 212-755-6503
www.gelaw.com

Direct Dial: (302) 622-7050
March 31, 2005

YVIA TELECOPY AND OVERNIGHT MAIL L

Jonathan G. Katz, Secretary

Office of the Secretary [*26]

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549-0402

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549-0402
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Re: Request for Commission Review of Staff Decision Pursuant to 17 C.F.R. § 202.1(d) Regarding Shareholder
Proposal Submitted by RAM Trust Services, Inc. for Inclusion in Exxon Mobil Corporation's 2005 Proxy State-
ment

Ladies and Gentlemen:

This responds to the letter dated March 29, 2005, from James Earl Parsons, Esq., regarding the request of RAM
Trust Services, Inc. ("RAM") for Commission review of a March 13, 2004 no-action letter by the staff of the Division
of Corporation Finance (the "Staff"). nl

nl Mr. Parson's letter, which states that it was faxed to the undersigned on March 29, 2005, was not, in fact,
faxed to us until March 30. Further, although the Staffs no-action letter at issue here is dated March 13, 2004, we
were not provided withi a copy and only found the letter online during the evening of March 17, 2005, when do-
ing related research.

RAM's proposal submitted for inclusion in ExxonMobil's 2005 proxy materials (*27] (the "Proposal”) is the exact
same proposal that has been submitted to the Company's shareholders for two years running, and received support from
27% of the shareholders at last year's annual meeting. Whether ExxonMobil should be permitted to exclude a proposal
that consistently has garnered significant support from the Company's shareholders for two years running presents a
significant issue that should not lightly be disregarded by the Commission.

ExxonMobil's argument that the Commission should decline to review the Staff s no-action determination because
of the Company's cost concerns is irrelevant. As ExxonMobil well knows, the Staff's no-action response represents an
informal opinion. ExxonMobil runs the risk of publishing a false and misleading proxy statement if it wrongfully omits
RAM's proposal, and the Staffs informal opinion does not change this fact. n2 If ExxonMobil is truly concerned about
costs, it could -- and should -- delay publishing its proxy materials until after the full Commission has had an opportu-
nity to review the exclusion of RAM's proposal. :

<

n2 See March 13, 2005 letter from the Staff to ExxonMobil, stating that:

It is important to note that the staffs and Commission's no-action responses to Rule 14a-8(j) sub-
missions reflect only informal views. The determinations reached in these no-action letters do not
and cannot adjudicate the merits of a company's position with respect to the proposal. Only a
court such as a U.S. District Court can decide whether a company is obligated to include share-
holder proposals in its proxy materials. Accordingly a discretionary determination not to recom-
mend or take Commission enforcement action, does not preclude a proponent, or any shareholder
of a company, from pursuing any rights he or she may have against the company in court, should
the management omit the proposal from the company's proxy material.

[*28)

ExxonMobil's response is most telling for what it fails to address. As explained' in our letter dated March 29, the
Staffs opinion that ExxonMobil's Board somehow lacks the ability to ensure that an independent director can serve as
Chairman undermines the Sarbanes-Oxley Act, the SEC's own rulemaking authority, and the listing requirements of the
public stock exchanges. RAM recognizes that the Staff recently (and inconsistently) has opined that corporate boards
may exclude shareholder proposals calling for independent directors to be appointed to various positions unless the pro-
posal provides for some kind of "cure mechanism.” RAM respectfully submits, however, that the Staff's opinion in this
regard is incorrect, and this is precisely the issue that must be addressed by the Commission. n3

n3 The confusion caused by the Staff's apparent inconsistent no-action determinations regarding the absence
of "cure mechanisms" in independent director proposals is also aptly demonstrated by comparing Ford Motor
Company (February 27, 2005) (granting no-action relief where proposal sought to require independent chairman,
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without "cure mechanism") with Ford Motor Company (Rec. denied March 24, 2005) (declining no-action relief

regarding proposal to establish, committee of independent directors, without any "cure mechanism").
*293

As explained previously, the Sarbanes-Oxley Act, SEC Rules and listing requirements for the national public stock
exchanges (including the NYSE, where ExxonMobil trades) specifically reqguire public corporations to appoint inde-
pendent directors to a variety of positions, most notably to the audit committee. If ExxonMobil can comply with its le-
gal obligation to appoint independent directors to its audit committee, it certainly has the capacity to appoint an inde-
pendent director to serve as Chairman. The Staff's determination that ExxonMobil may exclude RAM's proposal under
Rule 14a-8(i)(6) because the Company cannot "ensure” that a director appointed as Chairman will retain his or her in-
dependence seriously undermines the rule-making authority of the Commission. In other words, by opining that
ExxonMobil's Board does not have the ability to ensure that an independent director serve as Chairman, the Staff neces-
sarily has reflected an opinion that public corporations lack the capacity to ensure compliance with the Sarbanes-Oxley
Act, SEC Rules, and the listing requirements of the public stock exchanges.

In any event, as we pointed out in our last correspondence, the Staffs concern [*30] that ExxonMobil's Board must
be provided with some kind of "cure mechanism" is satisfied under the law of the State of New Jersey, which governs
the Company's internal affairs. If RAM's proposal was implemented, and ExxonMobil's Board accepted RAM's preca-
tory recommendation that the Company adopt a bylaw requiring that an independent director serve as Chairman, and
- someday the Company finds itself in a position that the Chairman somehow loses his or her independence, ExxonMo-
bil's Board is empowered under New Jersey law to amend the Company's bylaws to "cure” any such problem. See N.J.
Stat. Ann. § 14A:2-9 (West Supp. 2005); see also Article IX of ExxonMobil's bylaws.’

Conclusion

* ExxonMobil's March 29, 2003 letter to the Commission fails to refute a single substantive argument advanced by
RAM in support of its request for Commission review. To the contrary, ExxonMobil admits that this appeal involves a
"significant staff policy decision.” Further, the importance of review by the Commission cannot be understated, as the
very Proposal at issue here has been presented to ExxonMobil's shareholders for two years running and was approved
by 27% of the Company's shareholders [*31] at last year's annual meeting. Thus, RAM respectfully submits that re-
view by the Commission is appropriate under 17 C.FR. § 202.1(d). .

.-

Sincerely,
Jéy W. Eisenhofer

INQUIRY-5: RE: Request by Ram Trust Services, Inc. for Commission Review of Staff Decision re Shareholder Pro-
posal Submitted for Exxon Mobil Corporation's 2005 Proxy Statement

Ladies and Gentlemen:

This letter responds to the March 31 letter from counsel for RAM Trust (which in turn supplements their March 29
letter and responds to our own March 29 letter) regarding the proponent's request that the Commission review and re-
verse the staff decision of March 13. -

We re-affirm for the record our belief that the staff views expressed in Exxon Mobil Corporation (available March
13, 2005) and numerous related letters over the past year are consistent and correct, and we do not believe it would be
appropriate for the Commission to review these letters at this late date. The fact that we are not responding to arguments
made in the proponent's counsel's latest letters does not mean we accept those arguments. We believe the extensive ex-
isting record in this matter already amply [ILLEGIBLE WORD] staff's conclusions. We do [*32] not wish to prolong
this untimely and [ILLEGIBLE WORD)] debate any further.

In the interest of time, this letter is being faxed to the staff, the Commission, and to counsel for the proponent. Cop-
ies will also be sent by overnight mail to the proponent.

Sincerely,

James Earl Parsons
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INQUIRY-6: G&E
Grant & Eisenhofer P.A.
Chase Manhattan Centre
1201 North Market Street
Wilmington, DE 19801

Tel: 302-622-7000
Fax: 302-622-7100

45 Rockefeller Center
15th Floor

630 Fifth Avenue
New York, NY 10111

Tel: 212-755-6501

Fax: 212-755-6503
www.gelaw.com

Direct Dial: (302) 622-7050
March 29, 2005

YIA TELECOPY AND OVERNIGHT MAIL

Jonathan G. Katz, Secretary

Office of the Secretary

U.S. Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549-0402

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W.

Washington, D.C. 20549-0402

Page 13

Re: Request for Commission Review of Staff Decision Pursuant to C.F.R. § 202.1(d) Regarding Shareholder
Proposal Submitted by RAM Trust Services, Inc. for Inclusion in Exxon Mobil Corporation’s 2005 Proxy State-

ment

Ladies and Gentlemen:

The undersigned (*33] hereby requests, on behalf of RAM Trust Services, Inc. ("RAM"), that the above referenced
no-action proceedings (the "Proceedings”), including this letter and the no-action response by the staff of the Division

of Corporation Finance (the "Staff") dated March 13, 2005, be submitted to the Commis_sion for its review.

The Proceedings involved a proposal (the "Proposal”) submitted by RAM to Exxon Mobil Corporation ("Exxon-
Mobil" or the "Company") for inclusion in the Company's 2005 proxy statement which urges the board of directors to
take the necessary steps to amend the Company's by-laws to require that an independent director serve as chairman of
the board of directors ("Chairman") and that the Chairman shall not concurrently serve as the chief executive officer.
Many similar proposals requesting companies to require (by policy of bylaw amendment) that an independent director
serve as Chairman ("Independent Chairman Proposals") have been the subject of recent contested no-action proceed-

ings.

RAM respectfully submits that the Staff incorrectly concluded that the Proposal may be excluded from ExxonMo-
bil's proxy statement in reliance upon Rule 14a-8(i)(6) as beyond the ability of ExxonMobil's [*34] board to imple-
ment. Further, as discussed below, the Proceedings are appropriate for consideration by the Commission pursuant to 17
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CFR § 202.1(d) because they involve both "matters of substantial importance” and "novel or highly complex” issues.
Specifically; as discussed below:

(1) the Staff fundamentally misinterpreted the Proposal;

(2) the Staff's ruling is inconsistent with Section 10A of the Securities Exchange Act of 1934 (the "Ex-
change Act") and rules promulgated by the SEC thereunder;

(3) the Staff failed to consider applicable state law;

(4) the Staff ignored prior acts and statements by the Company which demonstrate that the Company
possesses the power and authority to implement the Proposal;

(5) the distinctions the Company urged the Staff to accept to distinguish the Proposal from previous pro-
posals that the Staff has declined to allow companies to exclude do not exist; and

(6) the Staff's inconsistent no-action decisions have led to unnecessary confusion and the proliferation of
contested no-action proceedings with respect to similar proposals. nl

ni To the extent that the Commission declines to review the Staffs decision in the Proceedings,
[*35] RAM requests that the Staff reconsider its position in light of: (i) the overwhelming weight of le-
gal authority that RAM has cited in support of its position which demonstrates that the Proposal is within
the power and authority of ExxonMobil's board to implement; and (ii) ExxonMobil's failure to respond to
such authority.

1. The Staff Misinterpreted the Proposal

As an initial matter, the premise of the Staff's rejection of RAM's Proposal (i.e. the Proposal is "beyond the power
of the board to implement") is simply incorrect. RAM's Proposal urges, but does not require, the board to take the nec-
essary steps to amend the Company's by-laws to establish a valid independence qualification applicable to the Chairman
position. In point of fact, RAM's proposal is completely precatory and does not actually require ExxonMobil's take any
action whatsoever. Indeed, even assuming that: (1) the Proposal received the support of a majority of shareholders; and
(2) the board then decided voluntarily to implement the Proposal, it would still not require the board to "ensure” or
"guarantee" that the independence qualification sought to be established by the Proposal would be met under [*36] any
conceivable set of circumstances. This is simply not a requirement of the Proposal. Thus the Staffs determination that
“there appears to be some basis for [the] view that ExxonMobil may exclude the Proposal under rule 14a-8(i)(6)" be-
cause "it does not appear to be within the power of the board of directors to ensure that its chairman retains his or her
independence at all times" is simply incorrect.

2. The Staff's Ruling is Inconsistent with Section 10A of the Exchange Act

In addition to misinterpreting the Proposal, the Staffs determination that ExxonMobil's board somehow lacks the
authority to appoint an independent director as Chairman is legally incorrect, is at odds with the Sarbanes-Oxley Act of
2002 (the "Sarbanes-Oxley Act"), and undermines the SEC's rulemaking authority and the listing requirements of the
public stock exchanges. Specifically, ExxonMobil is required under the Sarbanes-Oxley Act and SEC Rules promul-
gated thereunder to appoint independent directors to its audit committee. Similarly, exchange listing requirements re-
quire that various committees of the board be comprised of independent directors and require that a majority of the
board be independent. [*37] The Staffs determination that companies such as ExxonMobil lack the capacity to appoint
an independent director to the position of Chairman, and/or "to ensure that its chairman retains his or her independence
at all times" therefore, calls into question corporations’ abilities to comply with any of these legal requirements as well
as the Commission's authority to promulgate such rules. Of course this conclusion is absurd.

Section 10A of the Exchange Act, as amended by Section 301 of the Sarbanes-Oxley Act, requires that each mem-
ber of the audit committee of a company with securities listed on a national securities exchange or NASDAQ must be
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independent. See 15 U.S.C. 78j-1{m)(3)(a). The SEC was required by Congress to implement this requirement by direct-
ing all national securities exchanges and national securities associations ("SROs") to prohibit the listing of any security
of any company not in compliance with this independence requirement. See /5 U.S.C. 78j-1(m)(1). To that end, the SEC
adopted a Final Rule on April 9, 2003, directing the SROs to adopt listing rules that require that [*38] each member of
a listed company's audit committee be independent and mandating compliance with the new listing rules by the earlier
of such companies' first annual shareholders meeting after January 15, 2004, or October 31, 2004. n2 When the SEC
adopted the rule, it noted that:

An audit committee comprised of independent directors is better sitnated to assess objectively the quality
of the issuer's financial disclosure and the adequacy of internal controls than a committee that is affiliated
with management. Management may face market pressures for short-term performance and correspond-
ing pressures to satisfy market expectations. These pressures could be exacerbated by the use of compen-
sation or other incentives focused on short-term stock appreciation, which can promote self-interest
rather than the promotion of long-term shareholder interest. An independent audit committee with ade-

quate resources helps to overcome this problem and to align corporate interests with those of sharehold-
€rs.

(emphasis added). n3 Less than a month later, on November 4, 2003, the SEC approved Section 303A of the New York
Stock Exchange ("NYSE") Listed Company Manual, which applies [*39] to ExxonMobil because ExxonMobil's stock
is traded in the NYSE. n4 Section 303A.06 specifically requires that ExxonMobil "must have an audit committee that
satisfies the requirements of Rule 10A-3 under the Exchange Act,” and thus requires that ExxonMobil's audit committee
be comprised solely of independent directors. Moreover, Section 303 A also requires that the majority of ExxonMobil's
board must be composed of independent directors (Section 303A.01), that ExxonMobil must have "a nominat-
ing/corporate governance committee composed entirely of independent directors” (Section 303A.04) and that Exxon-
Mobil must have "a compensation committee composed entirely of independent directors” (Section 303A.05).

n2 SEC Final Rule, Standards Relating To Listed Company Audit Committees, 17 CFR PARTS 228, 229,
240, 249 and 274, Release Nos. 33-8220; 34-47654; IC-26001; File No. S7-02-03 (April 9, 2003). Exchange Act
Rule 10A-3 provides that if a company does not have a separately designated audit committee, then the com-
pany's entire board of directors will constitute the audit committee.

n3 As stated by William H. Donaldson, Chairman of the Commission in remarks before the Senate Commit-
tee on Banking, Housing and Urban Affairs on September 9, 2003:

Recognizing that financial statements, financial reporting and the audit itself is the bedrock upon
which full and accurate disclosure is built, and also recognizing the importance of the audit com-
mittee in these processes, Congress in Section 301 of the Act called for, and on April 1, 2003 the
Commission adopted, rules directing the nation's exchanges to prohibit the listing of any security
of a company that is not in compliance with the audit committee requirements established by Sec-
tion 301. Under the new rules, listed companies must meet the following requirements:

All audit committee members must be independent;. . .

(emphasis added).
[*40]

n4 See Securities Exchange Act Release No. 48745 (November 4, 2003); 68 FR 64154 (November 12,
2003)(SR-NYSE-2002-33).
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If it is within the power of a corporate board to comply with the Sarbanes-Oxley Act, the Rules promulgated by this
Commission, and the listing requirements of various exchanges and ensure appointment of independent directors to
various board committees, it is absurd to suggest that the same board is somehow legally unable to ensure that a single
independent director serve as Chairman. It simply makes no logical sense. The absurdity of this argument is further
highlighted by the fact that other public corporations in fact already have by-laws that require that the Chairman be an
independent director. For example, MCI, Inc.’s by-laws spectfically provide that:

SECTION 3. Board Chairman. The qualification standards for Board Chairman are as follows:

(i) the individual shall not have been an employee or senior officer of the Corporation or any of its sub-
sidiaries within the prior ten calendar years; n5

nS See By-Laws of MCI, Inc. (adopted on April 19, 2004).

‘RAM submits that it is incongruous to suggest that the [*41] SEC can require companies to comply with inde-
pendence requirements applicable to those companies’ boards of directors on the one hand, yet at the same time allow
those same companies to facetiously argue that they lack the power to implement a proposal seeking to apply such an
independence requirement to the Chairman position of the board of directors on the other hand.

ExxonMobil's arguments that it cannot "ensure” the election of sufficient independent directors (the sufficient num-
ber is 1) to serve as Chairman and can also cannot "ensure” that an independent director elected by shareholders would
agree to be Chairman begs the question: How can ExxonMobil "ensure"” the election of sufficient directors who would
agree to serve on the Company's audit, nominating/corporate governance and compensation committees in order to "en-
sure” that those committees are composed entirely of independent directors? Similarly, how can ExxonMobil "ensure”
that shareholders will elect sufficient independent directors "so that the majority of its entire board is composed of inde-
pendent directors? Finally, if ExxonMobil's argument that it cannot "ensure"” that its Chairman retains his or her inde-
pendence [*42] at all times, is accepted, then how can ExxonMobil be expected to "ensure” that each member of its
aundit, nominating/corporate governance and compensation committees "retains his or her independence at all times?" It
1s simply impermissible for the Staff to accept ExxonMobil's arguments when to do so contradicts both the Exchange
Act and the Rules promulgated by the Commission.

3. The Staff Failed to Consider Applicable State Law

The Staff's decision also improperly ignored state law which conclusively demonstrates that it is well within the
power and authority of ExxonMobil's board to amend corporate by-laws and to appoint an independent Chairman. The
Staff cannot arbitrarily decide what is and, what is not within the power of a company to implement. To the contrary,
whether an Independent Chairman Proposal is within the power and authority of a company to implement is a matter of
internal corporate governance that is regulated by state law. As such, whether a particular action is within the power of
the board necessarily must be resolved with reference to applicable state law.

To that end, RAM provided a legal opinion of New Jersey counsel which specifically opined that [*43] the Pro-
posal is well within the power of the board to implement under New Jersey law. n6 Specifically, RAM demonstrated
that:

. Under New Jersey law, boards of directors are expressly given the authority to “make, alter and repeal
by-laws" unless such right is reserved to the shareholders in the company's certificate of incorporation.
N.J. Stat. Ann, § 14A:2-9 (West Supp. 2005);

. ExxonMobil's Certificate of Incorporation does not reserve authority to "make, alter and repeal by-
laws" to the shareholders and ExxonMobil's existing by-laws and board resolutions expressly confer
upon the board' "the power to make, alter and repeal the by-laws of the corporation.” ExxonMobil's By-
Laws (as revised July 31, 2002), Article IX; Resolution Regarding Powers and Functions Reserved to the
Board (May 30, 2001);
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. New Jersey law also specifically permits a company's by-laws to prescribe qualifications for directors.
N.J. Stat. Ann. § 14A:6-1 (West Supp. 2005); and

. Even assuming that ExxonMobil could somehow be faced with a situation where: (i) its Chairman re-
signed or lost his or her independence; and (ii) none of the Company's existing independent directors
could serve as {*44] Chairman, ExxonMobil's Board could still ensure the appointment of an independ-
ent Chairman by expanding the Board and designating an individual who is willing to serve in that ca-
pacity. Restated Certificate of incorporation of Exxon Mobil Corporation (As Amended Effective June
20, 2001), Article SEVENTH; ExxonMobil's By-Laws (as revised July 31, 2002), Article II, paragraph
1; N.J. Stat. Ann. § 14A:6-2 (West Supp. 2005).

n6 See Certification of Robert A. Fagella, Esq. at P7 (specifically opining that: "New Jersey law, specifi-
cally N.J.S.A. 14A:2-9, confers upon the ExxonMobil Board the authority necessary to amend the Company's
by-laws to require that an independent director serve as Chairman of the Board of Directors and that the Chair-
man shall not concurrently serve as the Chief Executive Officer").

Thus, RAM conclusively demonstrated that, pursuant to ExxonMobil's charter and by-laws and pursuant to New
Jersey law (including N.J. Stat. Ann. § 14A:2-9, N.J. Stat. Ann. § 14A:6-1), ExxonMobil has the power to implement
the Proposal. n7 In response, ExxonMobil did not even attempt to rebut RAM's arguments, but instead simply argued
that it was permitted to exclude the Proposal [*45] because the Staff had permitted the exclusion, of similar proposals
submitted to other companies in the past. n8 In fact, ExxonMobil affirmatively admitted that ExxonMobil's board pos-
sesses the power to amend the by-laws in exactly the manner contemplated by the Proposal. n9

n7 See letter dated February 16, 2005 from RAM to the SEC at 3-5 and attached Certification of Robert A.
Fagella, Esq.

n8 See letter from ExxonMobil to the SEC dated February 22, 2005 at 2.

n9 Id. (stating that "we do not claim that it would violate New Jersey law for the words requested by the
Proposal to be added to Exxon Mobil's by-laws").

By ignoring relevant state lJaw when ruling on ExxonMobil's no-action request pursuant to Rule 14a-8(i)(6) and in-
stead allowing the Company to simply rely upon earlier no-action letters without consideration of relevant legal argu-
ments (including a formal legal opinion interpreting applicable state law), the Staff ignored its own missive that the bur-
den is on a company to establish that it has a reasonable basis for excluding a proposal from the company's proxy mate-
rials. See Staff Legal Bulletin No. 14 (CF) (July 13, 2001).

The issue of whether [#46] the Staff can decide, in a vacuum, what actions are within the power of a company to
implement, without considering applicable state law, constitutes a matter of substantial importance. It is particularly
important for the Commission 10 review the Staff's decision in the Proceedings, because the Staff impermissibly substi-
tuted the determination of the legislature of the State of New Jersey with its own determination of what actions are
within the power of a New Jersey corporation to implement.

4. The Staff Ignored that ExxonMobil has Publicly Flaunted the Independence of its Board and has Demonstrated
the Ability to Implement the Proposal

Even assuming another company might "lack the ability” to appoint an independent director as Chairman, Exxon-
Mobil has publicly and consistently represented that it has the ability to do so. Thus, the fact that the Staff apparently
has accepted the Company's argument that its board is somehow incapable of appointing an independent Chairman indi-
cates that the Staff was simply deceived in this regard.

RAM's Proposal previously was required to be included in ExxonMobil's previous proxy statements and received
substantial shareholder support. [*47] ExxonMobil never claimed that it lacked the ability to implement the Proposal
until, by its.own admission, it became aware that the Staff was allowing other companies to exclude similar proposals
based upon the fiction that that a company cannot implement a proposal establishing a director qualification unless it
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can first "ensure” that shareholders will in all conceivable circumstances, elect sufficient directors meeting the qualifica-
tion.

In fact, RAM demonstrated that ExxonMobil has repeatedly flaunted the independence of its board, its ability to
separate the positions of CEO and Chairman and its ability to establish and staff board committees with independent
directors. Specifically, just last year, ExxonMobil unambiguously stated in proxy statement that: "the Board retains the
authority to separate the offices of Chairman and CEO if it deems such a change appropriate.” n10 Similarly, Exxon-
Mobil also publicly touted the independence of its board of directors, stating:

. "Independent directors make up a substantial majority of the. Board and normally meet in executive
session after each regular Board meeting."”

: "Only independent directors serve on the Audit, {*48) Board Affairs, Compensation, Contributions,
and Public Issues Committees."

. "Ten of ExxonMobil's 13 current directors are independent. The independent directors hold regular and
frequent executive sessions.”

. "At ExxonMobil, the CEO's performance is evaluated solely by the independent directors meeting out-
side the presence of the CEO or any other Company employee.” n11

Unfortunately, the Staff simply ignored ExxonMobil's demonstrated ability to implement the Proposal and instead al-
lowed ExxonMobil to ride on the coattails of previous no- action letters.

nl0 See ExxonMobil's 2004 proxy statement at p. 39 (emphasis supplied). RAM also demonstrated that
ExxonMobil's Corporate Governance Guidelines also provide that: "the Board believes it is appropriate and efft-
cient for ExxonMobil's Chief Executive Officer (CEQ) also to serve as Chairman of the Board. However, the
Board retains the authority to separate those functions if it deems such action appropriate in the future.” (empha-
sis supplied).

nll Id. at p. 38 (emphasis supplied).

The Staff's failure to consider such objective, demonstrative evidence of companies' abilities to implement propos-
als seeking [*49] to establish independence criteria for the Chairman position has resulted in increasing numbers of
companies attempting to exclude proposals which those same companies have historically and publicly exhibited the
ability to implement, and which have historically been submitted to a shareholder vote at those companies' annual meet-
ings. Thus, even though many companies, like ExxonMobil publicly flaunt the independence of their boards of direc-
tors, the Staff is encouraging those same companies to institute no-action proceedings before the Staff claiming that the
Independent Chairman Proposals suddenly have become beyond the power of the companies to implement. This has
contributed to a rapid proliferation of contested no-action proceedings concerning proposals which previously have
been deemed appropriate for inclusion in companies' proxy statements. Given the Commission's finite resources, RAM
believes that this constitutes a matter of substantial importance.

S.Distinctions Urged in the Wake of The Wall Disney Company (available November 24, 2004) have No Merit

Even though the Staff has required the inclusion of similar shareholder proposals in companies' proxy statements,
[*50] and even though other companies' by-laws already provide that the Chairman must be an independent director,
ExxonMobil argued that the Proposal could be excluded because it requests ExxonMobil's board to amend the Com-
pany's by-laws as opposed to requesting that the board establish a "policy" and because the Proposal does not expressly
state that the board has the flexibility to deal with a theoretical situation where (1) an independent Chairman resigns and
(2) no other independent directors are available to be appointed Chairman. As described below there is absolutely no
basis for either of these illusory distinctions.

For years, proposals similar to the Proposal have been included in companies' proxy statements and, in fact, as
stated above, the Proposal appeared in ExxonMobil's proxy statements and received significant shareholder support in
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each of the two most recent years. However, beginning in early 2004, the Staff issued a series of no-action letters to
companies allowing those companies to exclude the proposals in question as beyond the power of the company to im-
plement. These no-action letters, which ExxonMobil cited in its no-action request, were based upon the erroneous [*51]
argument that companies could not "ensure” the election of independent directors and thus could not "ensure” that the
independence qualification would be met in every hypothetical set of circumstances. Unfortunately, the proponents ei-
ther failed to respond to the no-action requests at all, or failed to demonstrate that the respective companies possessed
the power to implement the proposal(s) under state law and therefore, the letters were issued by the Staff without the
benefit of this critical argument.

In The Walt Disney Company (available November 24, 2004) the shareholder proponent effectively demonstrated
that "under the Company's Certificate of Incorporation and Delaware law, the Board has the express legal authority to
establish qualifications for the Company's directors” and further pointed out that "nowhere does the law limit that au-
thority to only those qualifications which the Company can guarantee will be met," When these critical facts were called
to the Staff’s attention, it declined to issue no-action relief pursuant to Rule 14a-8(i)(6). The Staff subsequently declined
no- action relief with respect to similar Independent Chairman Proposals in Merck & Co., Inc. [*52] (available Decem-
ber 29, 2004) and Bristol-Myers Squibb Company (available February 7, 2005). Nevertheless, ExxonMobil now asks
the Staff to again ignore underlying state law in order to establish artificial distinctions between the Disney, Merck and
Bristol-Myers letters and the Proposal which simply do not exist.

Specifically, ExxonMobil argued in the Proceedings that the Disney, Merck and Bristol-Myers proposals are distin-
guishable from the Proposal, because (i) the proposals at issue in those no-action proceedings involved "policies™ as
opposed to an amendment of by-laws and (i1) the proposals in those proceedings also contained qualifications to the
effect of "whenever possible" or "except in rare and explicitly spelled out, extraordinary circumstances."

But ExxonMobil provided absolutely no support for these urged distinctions. For instance, with respect to the pol-
icy vs. by-law distinction, ExxonMobil merely stated that: "it is one thing for a company to have a policy of independ-
ence regarding its chairman; it 1s quite another matter for a company to be in breach of its by-laws should the sharehold-
ers fail to elect sufficient independent directors, or should [¥53] an independent director decline to serve as chairman.”
n12 ExxonMobil did not offer one iota of legal support for this conclusory statement. In fact, RAM demonstrated that
under New Jersey law and ExxonMobil's charter and by-laws, ExxonMobil's board has the express power and authority
to "make, alter and repeal by-laws" and thus, ExxonMobil's board of directors can amend or repeal board enacted by-
laws at its sole discretion -- just like it can amend or abolish "policies" at its sole discretion. Thus, the purported distinc-
tion urged by ExxonMobil and apparently accepted by the Staff between what ExxonMobil characterized as "rigid by-
law([s]" and "flexible policfies]" simply does not exist. n13

nl2 See Letter from ExxonMobil to the SEC dated January 17, 2005 at 4.
n13 See Letter from ExxonMobil to the SEC dated February 28, 2005 at 2.

Similarly, with respect to the second urged distinction, ExxonMobil argued that “the Proposal provides no cure
mechanism should a currently serving independent chairman cease to be independent or resign from serving as chair-
man without an immediately available replacement." See letter from ExxonMobil to the SEC dated January 17, 2005
[*54] at 3. The only support that ExxonMobil offered for this proposition to cite to the no-action letter issued in Cintas
Corporation (available August 27, 2004), a pre- Disney no-action proceeding which involved a Washington corporation.
ExxonMobil made absolutely no attempt to rebut RAM's showing (including the submission of a legal opinion) that it
was already within the power of the board of directors of ExxonMobil, under New Jersey law and the Company's inter-
nal corporate governance documents to "cure" a hypothetical violation by unilaterally amending or repealing the com-
panies' by-laws (just like it can amend or repeal resolutions establishing policies). n14

nl4 This urged distinction again presupposes, incorrectly, that the Proposal somehow requires that Exxon-
Mobil's board must be able to "guarantee” or "ensure” that the independence qualification will be met in every
conceivable set of circumstances. As discussed above, this represents a fundamental misunderstanding of what
the Proposal actually involves. Moreover, it is of course not logically necessary for a shareholder proposal to ex-
pressly confer upon the board of directors of a company the flexibility to "cure” (or permit in certain circum-
stances) a violation of its policies or by-laws if the board of directors already possesses that very power and abil-
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ity. After all, the Proposal is not even mandatory, but instead urges that the board take the necessary steps to re-
quire independence as a necessary qualification for the Chairman position.
[*55]

Thus, in reality, both of the foregoing purported distinctions are wholly contrived and, as applied to the Proceed-
ings, have no basis in state law. nl15 Although the Staff apparently accepted at least one of these distinctions when it
stated that "the proposal does not provide the board with an opportunity or mechanism to cure such a violation of the
standard requested in the proposal,” the simple fact is that ExxonMobil did not, and could not point to a single legal
authority supporting this distinction, and in fact, no such distinction exists under New Jersey state law. The indisputable
fact that the relevant law governing ExxonMobil's power to amend it by-laws to provide director qualifications. does not
support this erroneous distinction (and thus the Staff was incorrect in imposing a the distinction without any legal basis
therefore) highlights the danger of the Staff deciding issues of state law in a vacuum.

nis As discussed above, it is improper for the Staff to eschew consideration of relevant state law provisions
and instead to apply artificial 'blanket’ distinctions regardless of a company's state of incorporation. In each case,
the question of whether aboard of directors may properly (or possesses the power and authority to) amend its by-
laws to provide that an independent director shall serve as Chairman simply cannot be answered without consid-
ering: (i) the law of an individual company's state of incorporation and, in many cases (ii) the specific articles of
incorporation and by-laws of the particular company to which the proposal pertains.

[*56]
6. Inconsistent Staff Decisions Have led to Uncertainty and Confusion

Finally, the Staff recently has issued numerous seemingly inconsistent no-action decisions applying Rule 14a-
8(1)(6) to shareholder proposals requesting companies to require (by policy or bylaw amendment) that an independent
director serve as Chairman of the board of directors.

For instance, in recent no-action letters, the Staff permitted General Electric, Ford and ExxonMobil to exclude
shareholder proposals that asked the board to either adopt a policy or to amend the by-laws to require that an independ-
ent director serve as Chairman but did not provide a so-called "cure-mechanism." General Electric Company (available
January 14, 2005), Ford Motor Company (available February 27, 2005); ExxonMobil Corporation (available March 13,
2005).

In stark contrast however, the Staff denied no-action relief in First Mariner Bancorp (available January 10, 2005),
The Boeing Company (available January 27, 2005), Bristol-Myers Squibb Company (Rec. denied March 9, 2005), and
The Boeing Company (Rec. denied March 10, 2005), even though the proposals in these proceedings similarly asked
the [*57] companies' boards to either adopt a policy or to amend the by-laws to require that an independent director
serve as Chairman. Like the proposals the Staff allowed to be excluded in General Electric, Ford, and ExxonMobil, the
proposals submitted in First Mariner, Boeing and Bristol-Myers also did not provide a "cure-mechanism.” Just four days
after the Staff denied no-action relief to Bristol-Myers, the Staff issued no-action relief to ExxonMobil in the Proceed-
ings with respect to essentially the exact same proposal that the Staff declined to allow Bristol-Myers to exclude.

The reason that the Staff has issued inconsistent responses to no-action requests seeking to exclude these proposals
is because the "by-law vs. policy" and "cure mechanism” distinctions are contrived and purely illusory. As RAM dem-
onstrated in the Proceedings, there simply is no state law basis that supports the idea that a company can implement an -
Independent Chairman Proposal by policy, but not by by-law amendment. Similarly, there is absolutely no state law
basis whatsoever for the conclusion that a policy or by-law amendment seeking to establish independence criteria appli-
cable to the Chairman [*58] position must expressly contain conditional words (such as "whenever possible” or "except
in rare and explicitly spelled out, extraordinary circumstances") in order for that policy or by-law amendment to be
within the power of a board of directors to implement.

The extreme uncertainty and confusion fostered by such inconsistent Staff pronouncements virtually guarantees
that there will be more and more contested no-action proceedings conducted before the Commission with respect to
these same issues and that the Commission's resources will be wasted. RAM therefore believes that this is a matter of
substantial importance. ‘

Conclusion
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For each of the foregoing reasons, RAM believes that the Proceedings should be considered by the Commission
pursuant to 17 CFR § 202.1(d) because those Proceedings involve "matters of substantial importance” and issues that
are "novel, or highly complex.” RAM respectfully requests that the Commission reverse the Staff's erroneous conclu-
sion in the Proceedings.

The arguments RAM asserted in the Proceedings as contained in its February 16, 2005 letter to the Commission
present a compelling case that the Staff cannot properly substitute artificial requirements [*59] and non-existent dis-
tinctions for the judgment of state legislatures (which have delineated the power and authority of corporations in provi-
sions of State Law) and that companies may not properly be granted no-action relief under Rule 14a-8(i)(6) after failing
to respond to state law arguments establishing that a proposal is within the power and authority of a company to imple-
ment. Additionally, it is patently improper for the Staff to allow exclusion of proposals asking a board of directors to
require that the Chairman of the board of directors be independent as beyond the power of the company to implement
while the Commission, and the Exchange Act itself, in fact requires listed.companies to apply such independence crite-
ria to their boards of directors as a whole and to enumerated committees thereof.

In this regard, RAM respectfully submits that the Commission should issue guidance as to the proper analysis to be
applied by the Staff in considering Rule 14a-8(i)(6) no-action requests with respect to similar proposals in the future in
order to stem the rising tide of contested no-action proceedings resuiting from the Staff's inconsistent treatment of no-

action requests involving {*60] such proposals and the resulting confusion of shareholder proponents and companies
alike.

Sincerely,
Jay W. Eisenhofer
INQUIRY-7: ExxonMobil

Exxon Mobil Corporation

5959 Las Colinas Boulevard
Irving, Texas 75039-2298

972 444 1478 Telephone

972 444 1432 Facsimile
james.e.parsons @exxonmobil.com

March 29, 2005

YViA FACSIMILE

Jonathan G. Katz, Secretary

Office of the Secretary

U.S. Securities and Exchange Commission
450 Fifth Street, N-W.

Washington, D.C. 20549-0402

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

450 Fifth Street, N.W. ‘

‘Washington, D.C. 20549-0402

RE: Request by Ram Trust Services, Inc. for Commission Review of Staff Decision re Shareholder Proposal Sub-
mitted for Exxon Mobil Corporation's 2005 Proxy Statement

Ladies and Gentlemen:

By letter dated March 13, 2003, the SEC staff agreed with ExxonMobil's view that a proposal to amend the com-
pany's bylaws to require that an independent director serve as chairman of the board and that the chairman shall not
concurrently serve as the chief executive officer could be excluded from ExxonMobil's proxy statement under Rule 14a-
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8(1)(6) since it is not [*61] within the power of the board to ensure that its chairman retains his or her independence at
all times and the proposal does not provide the board with an opportunity or mechanism to cure such a violation of the
requested standard. '

Today -- over two weeks since the staff issued its response -- we received a fax from counsel for Ram Trust Ser-
vices requesting Commission review of the staffs decision. We do not think it is appropriate for the Commission to take
up this request at this time for the following reasons:

1) The March 13, 2005 response to ExxonMobil is consistent with numerous precedents issued over the
past year -- including Bank of America Corporation (available February 24, 2004), H.J. Heinz (available
June 14, 2004), and most recently Ford Motor Company (available February 27, 2005) -- in which the
staff reached the same conclusion on the same grounds on substantially identical proposals.

The ExxonMobil letter is also consistent with recent letters such as The Walr Disney Company (available
November 24, 2004) and First Mariner Bancorp (available January 10, 2005), in which the staff reached
a different conclusion on the basis of key [*62] differences in the underlying proposals.

Counsel for RAM Trust is therefore not simply requesting reversal of a single letter. Rather, counsel is
asking the Commission to change a significant staff policy position that has been carefully developed
through nearly a dozen letters over the past year. This kind of major review cannot be appropriately car-
ried out at the last minute, when many proxies have already been mailed and ExxonMobil's own proxy is
already being printed (see point 3 below).

2) The analysis of this and similar proposals has already been fully briefed on both sides. The untimely
March 29 letter from counsel for Ram Trust adds nothing to the extensive argumentation previously
submitted to and considered by the staff.

The ExxonMobil letter alone reflects consideration by the staff of four letters from company counsel and
two letters from counsel for the proponent, with the initial submission by proponent's counsel containing
nearly 300 pages of material including exhibits.

The applicable issues, including analysis of the distinctions drawn between similar but different propos-
als, have also been extensively briefed by sophisticated parties on both sides in [*63] other recent let-
ters. These include letters issued to Walt Disney and First Mariner, in which the staff declined to concur
with company arguments due to differences in the underlying proposals, as well as Cintas Corporation
(available August 27, 2004) and Peabody Energy (available February 23, 2004), in which the staff
reached the same result as ExxonMobil with respect to substantially similar proposals.

’ 3)—Due to timing and cost issues, we respectfully ask the Commission to consider this matter moot with
respect to ExxonMobil's 2005 annual meeting.

As one of the most widely held public companies in the world, we must print over 2 million copies of
our proxy statement. The printing of our proxy statement is a major logistical project. It takes approxi-
mately two weeks from the time when we release the proxy for printing until mailing of the proxy can
begin. Printing and distribution of the proxy in the base case costs approximately $ 4 million.

As we have previously advised the staff (and we note the staff has worked exceptionally hard to finalize
no-action responses in time for us to meet our printing deadline), the printing of ExxonMobil's 2005
proxy statement [*64] (with the Ram Trust proposal excluded) is already under way. At this point, it is
doubtful whether it would even be possible to halt production, insert the Ram Trust proposal, re-start the
presses, and distribute the proxy in time to achieve a quorum for our May 25 meeting. And even if there
were time to re-print the 2005 proxy, the incremental cost of doing so {(which would require first-class
rather than bulk mailing) could be an additional 3 8 - $ 9 million.
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In light of these considerations, we therefore respectfully request that, should the Commission decide to
review the staff policy established in the line of letters described above and in our prior correspondence,
such review be undertaken only on a prospective basis with reference to the 2006 proxy season.

In the interest of time, this letter is being faxed to the staff and to counsel for the proponent. Copies will also be
sent by overnight mail to the indicated cc's.

Sincerely,

James Earl Parsons
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Securities Exchange Act of 1934 -- Rule 14A-8
March 9, 2005
[*1] State Street Corporation
TOTAL NUMBER OF LETTERS: 5

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

March 9, 2005

Patrick A. Jorstad

6300 Stevenson Avenue, #413
Alexandria, VA 22304

Re: State Street Corporation
Incoming letter dated March 2, 2005

Dear Mr. Jorstad:

This is in response to your letters dated March 2, 2005, March 7, 2005 and March 8, 2005 concerning the share-
holder proposal submitted to State Street by Patrick A. Jorstad. On March 1, 2005, we issued our response expressing
our informal view that State Street could exclude the proposal from its proxy materials for its upcoming annual meeting.

You have asked us to reconsider our position.

After reviewing the information contained in your letters, we find no basis to reconsider our position. In addition,
under Part 202.1(d) of Section 17 of the Code of Federal Regulations, the Division may present a request for Commis-
sion review of a Division no-action response under rule 14a-8 if it concludes that the request involves "matters of sub-
stantial importance and where the issues are novel or highly complex.” We have applied this standard to your request

and determined not to present your request to the Commission.
Sincerely, [*2]

Martin P. Dunn
Deputy Director

INQUIRY-1: Mr. Patrick A. Jorstad
6300 Stevenson Avenue, # 413
Alexandria, VA 22304

(703) 370-5837 (home telephone)

Tuesday, March &, 2005

Mr. Mark Vilardo, Esq. -- Special Counsel

Office of the Chief Counsel -- Division of Corporation Finance
United States Securities and Exchange Commission

450 Fifth Street, NW

Washington, DC 20549
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Re: State Street Corporation -- Reconsideration/Appeal of "No-Action Letter”

Dear Mr. Vilardo:

The more I review State Street's arguments in this matter, the more misleading they appear to be. Enclosed, to aid
your colleagues and you on the Commission's Staff, please find a copy of ER Holdings, Inc. v. Norton Company, et al.,
735 F. Supp. 1094 (D. Mass. 1990). nl

nl At the outset, it is worth noting that Ropes & Gray represented the prevailing party in that case (the plaintiff).
Ropes & Gray also represents the registrant State Street. Indeed, Truman Snell Casner, a former Ropes & Gray
partner, and "of counsel” to the law firm today, is the Chair of the Executive Committee of State Street's Board
of Directors. He has sat on State Street's Board of Directors since 1990. Before him, another Ropes & Gray part-
ner, the late Edward B. Hanify, sat on State Street's Board for many years. Naturally, the self-dealing, self-
interested conflict of interest inherent in this relationship with Ropes & Gray calls into question whether the
lawyers pursuing this no-action letter have pursued the shareholders' interests, or have sought to protect and en-
trench one of their own. Massachusetts courts, like those of many other jurisdictions, have stated that self-
interested, self-dealing, conflict-of-interest laden transactions with corporate directors should be strictly scruti-
nized. At any rate, the Corporation and the law firm of Ropes & Gray cannot conceivably now argue against the
prevailing arguments in the ER Holdings case, given Ropes & Gray's role as prevailing counsel therein.

[*3]

The Westlaw Keys at the beginning of the ER Holdings case are instructive in themselves. The federal court's ac-
tual memorandum and order is damning to State Street's entire course of conduct, as it pertains to the Rule 14a-8 proc-
ess. It is hardly surprising that the Clerk of State Street Corporation did not share this case with the Staff, even though
his obligations under the Massachusetts Rules of Professional Conduct and his fiduciary obligations to me as a share-
holder would seem to dictate that he do so. As you read this federal court's opinion, please bear in mind the following
acts of the registrant, which are only highlights of their shenanigans:

1. April 19, 1999. My agent was threatened with arrest, on sight, by a plainclothes Boston police officer,
for appearing to inspect corporate records at State Street's headquarters on my behalf. The ER Holdings
court held, on page 1100, that: "one of the most sacred rights of any shareholder is to participate in cor-
porate democracy. See Albert E. Touchet v. Touchet, 264 Mass. 499, 509, 163 N.E. 184 (1928) (quoting
approvingly Camden & Atlantic Railroad v. Elkins, 10 Stew. (N.J.) 273, 276, [*4] which held that 'the
right ... to vote at [elections of the directors] is a right that is inherent in the ownership of stock ... [and]
cannot be deprived ... upon the allegation that he proposes to use his legal rights for purposes which oth-
ers may think to be detrimental to the interests of the corporation.’); Blasius v. Indus., Inc. v. Atlas Corp.,
564 A.2d 651 (Del. Ch. 1988) (recognizing that, because the legitimacy of democratic corporate govern-
ance relies on the integrity of shareholder franchise, corporate law only creates agents for shareholders,
not Platonic masters.")." State Street responded to media inquiries about the incident with this public re-
lations department statement: "'State Street Corp. reserves access to its offices to those with an appoint-
ment or those with a proper business purpose for visiting,' spokeswoman Hannah Grove said. 'On Mon-
day afternoon, an individual was identified by security as not having an appointment or proper business
purpose for visiting and he was escorted from the premises.” My agent is a kind, soft-spoken person with
a degree in Government from Harvard College, who has battled with Crohn's Disease for most [*5] of
his life, and who gained early admission to Harvard from the West Virginia coalfields.

2. April 21, 1999. My agent was kept out of the annual shareholders' meeting, even though my right to
bring an attorney or agent of my choosing is recognized under Massachusetts precedents. Indeed, the
new Chapter 156D codifies certain common law rights pertaining to this issue; see Section 7.20, "Share-
holders List for Meeting", which states that "{a] shareholder, his agent, or attorney is entitled on written
demand to inspect and, subject to the requirements of section 16.02(c), to copy the list, during regular
business hours and at his expense, during the period it is available for inspection" and that "the corpora-
tion shall make the shareholders list available at the meeting, and any shareholder or his agent or attorney
* is entitled to inspect the list at any time during the meeting or any adjournment”. n2
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3. March 2000. As recounted previously, Mr. Farley (then Assistant Clerk of the Corporation) and Mr.
Robert F. Hayes (a partner at Ropes & Gray) withheld the SEC's no-action letter dated March 2, 2000
from my attention for eight days, and then shanghaied me with it, just before [*6] filing the Corpora-
tion's proxy materials. The court in ER Holdings rejected the validity of time games by incumbent man-
agement to thwart dissident stockholders.

4. April 19, 2000. The videotaped 2000 Annual Meeting took place, at which I contend that the Chair-
man and CEO of the Corporation, aided and abetted by the Secretary and General Counsel of the Corpo-
ration, Ms. Maureen Scannell Bateman, trampled on my "sacred rights" to "participate in corporate de-
mocracy,” and in violation of Rule 14a-8(h), my common law rights, and the Corporation's own By-laws,
refused to let my agent or me speak with respect to my proposal. n3 The videotaping was clearly done
with an eye toward thwarting future proposals. In Paccar Inc., SEC No-Action Letter (Feb. 11, 2000),
the Staff permitted the registrant to omit a proposal, even though the proponent had attended the prior
year's meeting. That State Street would have jumped at the chance to use this videotape as evidence of
my purported failure to abide by Rule 14a-8(h), or as evidence of some other transgression on my part, is
beyond question. That State Street refuses -- to this very day -- to turn over this videotape as evidence of
[*7] corporate wrongdoing at that meeting is damning, and should be construed accordingly. The Staff
of the SEC should obtain a copy of the entire videotape forthwith.

5. December 18, 2000. In a memorandum of law supporting a motion signed, under pains of Rule 11,
three Ropes & Gray attorneys argued to a federal judge in Boston that my "right” to present my share-
holder proposal was "non-existent”. Compare this with Roosevelt v. E. I. Du Pont de Nemours & Co.,
958 F.2d 416 (D.C. Cir. 1992), which found a private cause of action under Rule 14a-8, and compare
this with the court’s findings in ER Holdings regarding a Massachusetts shareholder's "sacred rights ... to
participate in corporate democracy”, and it becomes abundantly clear that this registrant and its attorneys
.at Ropes & Gray will make any expedient argument to any tribunal, including this one, to protect and en-
trench one of their own.

6. December 22, 2004. State Street's Board suddenly announces that it has decided to opt out of the
staggered board provision of Chapter 156D. The same day, the registrant filed its misleading no-action
letter request, basing its entire argument on [*8] a foundation that failed to disclose to the Commission's
Staff the savings provision of Chapter 127 of the Public Acts of the 2003 Session of the Massachusetts
legislature.

7. February 19, 2004. One day before the deadline for submitting shareholder nominations for directors,
or for other business for the 2005 Annual Meeting, Mr. Farley "apologized” for "inadvertently" sending
me an "incorrect” version of the amended By-laws. The federal court in ER Holdings soundly rejected
this kind of "run out the clock"” skullduggery, and the SEC Staff should not countenance it either.

n2 http://www.mass. gov/legis/laws/mgl/156d-7.20.htm
n3 See Exchange Act Releases 3347, 4185, 12598, 19135, and 40018 (explaining the rationale for having the
“proponent attend and present his/her proposal). See especially Exchange Act Release 12999: Rule 14a-8(h) is
designed to provide "some degree of assurance that the proposal not only will be presented for action at the
meeting (the management has no responsibility to do so), but also that someone will be present to knowledgea-
bly discuss the matter proposed for action and answer any questions which may arise from the shareholders at-
tending the meeting.” In Motorola Inc., SEC No-Action Letter, available October 8, 1987, the Staff found that
the registrant improperly applied overly formalistic requirements for moving a shareholder proposal, saying that
Rule 14a-8(h) "does not require a 'second,’ the voting of proxies received with respect to a shareholder proposal
included in a company's proxy material pursuant to Rule 14a-8 should not be conditioned upon the proposal be-
ing 'seconded’ at the meeting, absent a 'second’ being required by state law or by a company's governing instru-
ments. ... because neither Delaware law nor the Company's certificate of incorporation or by-laws requires a
'second' as a condition to calling a vote on a matter introduced for shareholder action at the Company's share-
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holder meetings, it is our view that the Company-imposed requirement of a 'second' was not a valid condition to
the voting of proxies received with respect to your clients’ proposal.”

[*9]

In ER Holdings, Ropes & Gray argued successfully on behalf of the plaintiff that the defendant's board of directors
was engaged in "manipulation of [the] corporate machinery for its own self-perpetuation”. The federal court in that case,
based in Boston, and ruling on principles of Massachusetts law and federal proxy solicitations, resoundingly rejected the
actions of the defendant corporation's incumbent directors and management to perpetuate themselves in office and deny
shareholders their rights.

Here, the registrant has failed to apprise the Staff not only of the savings provision of the aforementioned public
act, but has also failed to apprise the Staff of provisions of Massachusetts law and the Corporation’s own By-laws that
serve to give the shareholders the last word on the action taken by the Board on December 22, 2004: (1) Massachusetts
General Laws, Chapter 156D, Section 10.20, "Amendment by Board of Directors or Shareholders,” ends with: "Any
action taken by the board of directors with respect to the bylaws may be amended or repealed by the shareholders. n4";
and (2) the "correct version” of the By-laws themselves end with the following: "Any by-law adopted by the {*10] di-
rectors may be amended or repealed by the stockholders. n3"

nd http://www.mass.gov/legis/laws/mgl/156d-10.20.htm
nj http://www.sec.gov/Archives/edgar/data/93751/000114544305000253/exhibit3_2.htm

ER Holdings makes clear that a Massachusetts corporation’s By-laws are to be construed as a contract, and as con-
stituting "private law" governing the affairs of the corporation. It is therefore entirely in keeping with the "correct ver-
sion” of the amended By-laws for State Street's shareholders to be enabled to take action with respect to the Board's
announced amendments.

The registrant is already under SEC investigation. n6 Obtaining the videotape of the 2000 Annual Meeting, and in-
quiring deeper into the registrant's misrepresentations in the present no-action letter request, would seem to be a prudent
expanded area of inquiry for the Commission to undertake.

no6 http://www.sec.gov/Archives/edgar/data/93751/000114544305000253/d16051.htm#A004

" Again, I remind the Staff that the burden of proof is on the registrant, not me, to explain why my shareholder pro-
posal is excludable. See Rule 14a-8(g). Here, the registrant has improperly shifted that burden {*11] to me.

Here, at the very least, the proposed revised proposal that I submitted as Exhibit A to my letter dated January 18,
2005 n7 met the "opportunity to cure" principles articulated repeatedly by the SEC Staff, and upheld by federal courts
as being more in keeping with the public policy principles embodied in Rule 14a-8, than outright exclusion of the pro-
posal would be.

n7 http://www.shareholdérsonline.orgjpdf/O1 18035secrebuttalexhibita.pdf

Today's materials, and yesterday's, are submitted pursuant to Rule 14a-8(k) in further rebuttal to State Street's no-
action letter request. They are provided to your colleagues and you in the hopes that you will reconsider and reverse the
no-action letter dated March 1, 2005. T am truly grateful for the time your colleagues and you have spent on this matter,
and remain

Respectfully yours,

/s/ (sigriature appears on PDF)
Patrick A. Jorstad

INQUIRY-2: Mr. Patrick A. Jorstad
6300 Stevenson Avenue, # 413

Alexandria, VA 22304
(703) 370-5837 (home telephone)
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Monday, March 7, 2005

Mr. Mark Vilardo, Esq. -- Special Counsel

Office of the Chief Counsel -- Division of Corporation Finance
United States Securities and Exchange Commission {*12]

450 Fifth Street, NW

Washington, DC 20549

Re: State Street Corporation Reconsideration/Appeal of "No-Action Letter”

Dear Mr. Vilardo:

This past Friday at the SEC Speaks Conference, Chairman William Donaldson delivered a stirring rebuke to the
corporate bar in the section of his speech titled "Attorney Conduct":

But in recent years, there have been some individuals who have lost sight of their basic responsibilities --
and have engaged in conduct that is well outside the lines of what is acceptable. [...]
That sort of common-sense advice would have been more effective in keeping the client out of trouble

than engaging in rhetorical somersaults to justify the activities the client wanted to pursue. nl

nl http://www.sec.gov/news/speech/spch030405whd.htm

In the present matter, your colleagues and you are faced with precisely the kind of "rhetorical somersaults™ that
Chairman Donaldson rebuked. State Street's Clerk signed two letters to you, pursuant to Rule 14a-8(j), in which he hung
the registrant's entire argument on the fact that my Original Proposal did not keep current by citing the analogous provi-
sions of Chapter 156D of the Massachusetts General [*13] Laws, and instead continued to cite to the analogous provi-
sions of Chapter 156B. Mr. Farley, the Clerk of the Corporation, said it was my own fault for not keeping current with
another state's statutory changes. He said that my Original Proposal was incurable by simply updating it to reference the
new statute instead. And he cited to Chapter 127 of the Massachusetts Public Acts for the 2003 Session of the Massa-
chusetts legislature (letter dated December 22, 2004, page 2). But Section 23 of that very same public act reads as fol-
lows:

Any reference contained in the General Laws to chapter 156B or to any section of chapter 156B which
has been superseded and replaced by this act shall be considered a reference to chapter 156D. n2

n2 http://www.mass.gov/legis/laws/seslaw03/s1030127.htm

The legislative intent there could not be any clearer. Mr. Farley thus intentionally misled this tribunal. Rule 3.3 of
the Massachusetts Rules of Professional Conduct ("Candor toward the Tribunal™) says "a lawyer shall not knowingly ...
fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to
the position of the [*14] client and not disclosed by opposing counsel. n3"

n3 http://www.mass.gov/obcbbo/rpc3.htm#Rule %203.3

As for Mr. Farley's argument that the Company was under "no obligation to counsel [me], alert [me] to [my] error,
or suggest modifications” (letter dated February 1, 2005, page 2), this would not seem to be in keeping with the findings

of multiple federal courts or of the SEC itself. See, e.g., Exchange Act Release 42150, which reads, in relevant part, as
follows:
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Section 17(a) of the Securities Act prohibits false or misleading statements, or material omissions when
there is a duty to speak, in the offer or sale of any security. Section 17(a)(1) requires a showing of sci-
enter; however Sections 17(a)(2) and 17(a)(3) do not require such a showing. Aaron v. SEC, 446 U.S.
680, 697 (1980). Section 10(b) of the Exchange Act and Rule 10b-5 thereunder prohibit false or mislead-
ing statements, or material omissions when there is it duty to speak, made with scienter, in connection
with the purchase or sale of any security. Both knowing and reckless conduct satisfy the scienter ele-
ment. See, e.g., Hollinger v. Titan Capital Corp., 914 F.2d 1564, 1568-69 (9th Cir. 1990). [*15] A duty
to speak arises, and material omissions become fraudulent, when a person or entity has informa-
tion that another is entitled to know because of a fiduciary duty or similar relationship of trust and
confidence. See, Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-55; Chiarella v. United -
States, 445 U.S. 222, 228 (1980); In re Arleen Hughes, 27 S.E.C. 629 (1948), aff'd, 174 F.2d 969 (D.C.
Cir. 1949). [bold, underlined emphasis mine]

Numerous other SEC documents uphold this notion of a "duty to speak” where fiduciary duties apply. n4

n4 http://www.sec.gov/cei-bin/txt-srch-scc 7text=%22duty+to+speak %22

1 have already recounted for your colleagues and you the timely attempts I made to elicit from the registrant and
registrant's legal counsel at Ropes & Gray the additional information that would have allowed me to cure the defect in
my Original Proposal in a timely fashion. See my letter dated February 24, 2005, pp. 2-3.

The SEC Staff has my utmost respect. But I must respectfully and strenuously disagree with the [¥16] no-action
letter that issued on March 1, 2005. The registrant’s entire argument breaks down on the clear language of the very
public act that they themselves cited to you (misleadingly omitting to note the section that supports my argument -- -
which [ first made by letter dated January 18, 2005 -- that the analogous provisions of the old and new statute should
be treated, for all practical intents and purposes, as having the same effect for shareholder action on my resubmitted
proposal). The legislative intent was clear, and Mr. Farley's failure to point this out to you was deliberate, intentional,
knowing, and further evidence of the "rhetorical somersaults” that this registrant will perform to disrespect the share-
holder proposal process under Rule 14a-8.

The Staff has reversed itself on other no-action letters. n5 When the Staff has failed to reverse itself, federal courts -
have found a private cause of action for a proposal's sponsor against the registrant. n6

nS See Galaxy Foods, 1999 SEC No-Act. LEXIS 809 (Oct. 12, 1999) and NetCurrents, Inc. 2001 SEC No-Act.
LEXIS 589 (June 1,2001).
n6 See Roosevelt v. E. I. Du Pont de Nemours & Co., 958 F.2d 416 (D.C. Cir. 1992).

[*17

The burden of proof is on the registrant, not a shareholder's sponsor. See Rule 14a-8(g). Staff Legal Bulietins 14
and 14B urge registrants to provide opinions on supporting law to aid and guide the Staff in reaching a decision. But
that is not an invitation to mislead the Staff about the full meaning and import of a change in a state law, as the regis-
trant has intentionally done here.

In accordance with the Commission's Rules of Practice, I hereby formally request the following measures be taken:

1. I request that the Staff reconsider and reverse its no-action letter dated March 1, 2005;

2. I request that the Staff refer this matter to the full Commission, in accordance with Title 17 of the
Code of Federal Regulations, Section 202.1(d);

3. I request that the Staff take appropriate disciplinary action against the registrant's legal counsel, in ac-
cordance with Title 17 of the Code of Federal Regulations, Section 201.102 (“Appearance and Practice
before the Commission");

4. 1 request that the Staff take appropriate enforcement action against the registrant, in accordance with
Title 17 of the Code of Federal Regulations, Section 202.5 ("Enforcement Activities"); and [*18]
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5. I'request that the Staff finally act to obtain the videotape of the 2000 Annual Meeting of State Street
Stockholders, to investigate my allegations of wrongdoing at that meeting (e.g., violation of Rule 14a-8).

In Sensor Corporation, 2001 SEC No-Act. LEXIS 574 (May 15, 2001), the Staff issued a second no-action response,
to take into account additional material received from the proponent. I urge the Staff to do so here as well, and to revise
its guidance in this matter to notify the registrant that -- upon further réview and after taking into account the additional
. information I have provided to the Staff -- enforcement action would be recommended should the registrant omit my
shareholder proposal, as revised. ‘ ‘

By e-mail this morning, [ have placed the registrant on notice of my findings. That e-mail is attached hereto as Ex-
hibit A. Thank you, once again, for your time in this matter. I truly appreciate and respect the Staff's time and attention,
and I remain

Respectfully yours,

Patrick A. Jorstad

INQUIRY-3: Patrick A. Jorstad
Gentlemen:

By letter dated December 22, 2004, Mr. Farley made certain representations to the United States Securities [*19] and
Exchange Commission. Mr. Farley wrote:

"“To the extent that the reasons for exclusion of the Proposal from the Company's 2005 Proxy Materials stated herein are
based on matters of law, such reasons constitute the opinions of the undersigned, an attorney licensed and admitted to
practice law in the Commonwealth of Massachusetts. Such opinions are limited to the laws of the Commonwealth of
Massachusetts.” :

Later, in that same letter, Mr. Farley wrote:

“The statute that the Proposal invokes does not apply to the Company. Although State Street Corporation was initially
organized under the provisions of Chapter 156B, the Massachusetts legislature superseded Chapter 156B by enacting a
new Business Corporation Act, codified as Massachusetts General Laws, ch. 156D. See 2003 Mass. Acts. 127. Section
17.01 of the new Act made the provisions of Massachusetts General Laws, ch 156B inapplicable to the Company effec-
tive July 1, 2004.

Because the statute that the Proposal invokes is inapplicable, the Company lacks the power or authority to implement
the Proposal. If the Proposal were to be adopted by the stockholders, by definition that action would be futile. The
stockholders would [*20] 'exempt’ the Company from a provision to which the Company is not subject, and they would
direct the board to 'organize' under a measure that does not apply.”

Still later, in that same letter, Mr. Farley wrote: - -

"The Proposal represents to stockholders that they may take action under a statute that is not applicable to the Company.
[...] The Proposal contains statutory references, and the supporting statement contains numerous statements, that would
mislead stockholders into believing that the Company is governed by, and that the stockholders may take action pursu-
ant to, a statute that is not applicable to the company.”

Still later in that same letter, Mr. Farley wrote:

"The Submission could not be brought into compliance through simple amendment, or by changing reference to the new
statute. {...] Surely the shareholders ought to have before them a proposal that references the correct corporate statute
and legislative history if that is the point of the Submission. The change in the corporate statute, years in the making and
approved six months before the effective date, was a matter of public knowledge. It is a comprehensive revision of the
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Massachusetts law governing [*21] business corporations. The Submission is simply based on a false premise, and, as
submitted, is misleading to the shareholders.”

In a subsequent letter to the United States Securities and Exchange Commission, dated February 1, 2005, Mr. Farley
again wrote that:

"By its terms, the Original Proposal.proposed action that could not have any effect because it invoked a statute that did
not apply to the Company. [...] In a similar vein, the Opposition appears to suggest that the Company's request is overly
‘technical’ because it did not notify the Sponsor of the action by the Massachusetts legislature that subjected State Street
(and every other corporation organized under Massachusetts law) to a new governing statute. Self-evidently, the Com-
pany has no obligation to inform the Sponsor of facts that by definition are public. Under Rule 14a-8, a sponsor is the
master of his own proposal, and is therefore responsible for ensuring its eligibility for submission to shareholders under
all of the criteria for the rule. Here, as master of the Original Proposal, if the Sponsor neglected to invoke the proper
statute for effective action, the fault is his own. Surely the Company has no obligation [*22] to counsel him, alert him
to his error, or suggest modifications.”

Your attention is now directed to Chapter 127 of the Massachusetts General Acts for 2003, as referenced in Mr. Farley's
letter. Sections 22, 23, and 24 of that Act read as follows:

"Section 22. Chapter 156D of the General Laws, as established by this act, shall apply to domestic corporations having
capital stock as were established before July 1, 2004 and which were, on June 30, 2004, subject to chapter 156B of the
General Laws."

"Section 23. Any reference contained in the General Laws to chapter 156B or to any section of chapter 156B which has
been superseded and replaced by this act shall be considered a reference to chapter 156D."

"Section 24. This act shall take effect on July 1, 20_04‘"

The legislative infent is clear,.from the very public act Mr. Farley cited, that any reference made to "any section of chap-
ter 156B" shall be "considered a reference to chapter 156D."

Let us call a pig a pig: Mr. Farley intentionally misled the SEC.

And yes, the Company did have an obligation to counsel me on the nature of the defect of my Original Proposal. The
federal caselaw on false and misleading statements [*23] (e.g., omissions when there is a duty to speak created by it
fiduciary duty) is very clear on this point.

"A duty to speak arises, and material omissions become fraudulent, when a person or entity has information that another
is entitled to know because of a fiduciary duty or similar relationship of trust and confidence." (Exchange Act Release
42150, dated November 17, 1999, and federal cases cited therein.)

Southgate & Glazer -- authored by more than forty Ropes & Gray attorneys -- makes clear that the Directors and Offi-
cers of the Corporation (including Mr. Farley in his capacity as Clerk) stand in a fiduciary capacity to me.

These arguments will appear in my request to the SEC Staff today that they reconsider their no-action letter. They will
also appear in my forthcoming proxy materials, and in my forthcoming complaints to the Massachusetts Bar Board of
Overseers and the Massachusetts Supreme Judicial Court. Please verify the following BBO numbers:

Mr. Edward D. Farley: 631730
Mr. Chafles C. Cutrell, Ili: 110970
Mf. Truman S. Casner: 078120
Mr. William L. Patton: 391640
Mr. Robert F. Hayes: 226640
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M. John D. Donovan, Jr.: 130950
Ms. Maureen Scannell Bateman: 643099 [*24]

Thank you for your immediate response, confirming these BBO numbers. Also, please provide the BBO number for Mr.
John R. Towers. The BBO number I have seems to be for Mr. John B. Towers, and I do not wish to mistakenly file a
BBO complaint against the wrong party.

Federal courts have found a private cause of action under Rule 14a-8. Given the actions and omissions of Ropes & Gray
(e.g., Mr. Donovan's letter dated November 19, 2004) and State Street (e.g., Mr. Farley's letters to the SEC), 1 also re-
serve my right to bring suit against all actors, individually and in their corporate capacities, under the Exchange Act
and/or Rule 14a-8.

Finally, I nbte that Mr. Farley did not include the enclosure referenced in the SEC Staffs no-action letter (i.e., the enclo-
sure referenced in the final paragraph of Deputy Chief Counsel Jonathan A. Ingram's letter). I demand that this enclo-
sure be scanned and forwarded to me immediately.

I remain
Very truly yours,

Patrick A. Jorstad
State Street Shareholder/Salary Savings Plan Participant

INQUIRY-4: Mr. Patrick A. Jorstad
6300 Stevenson Avenue, # 413
Alexandria, VA 22304

(703) 370-5837 (home telephone)

Wednesday, March 2, 2005

Mr. Mark [*25] Vilardo, Esq. -- Special Counsel

Office of the Chief Counsel -- Division of Corporation Finance
United States Securities and Exchange Commission

450 Fifth Street, NW

Washington, DC 20549

Re: State Street Corporation Reconsideration/Appeal of "No-Action Letter"

Dear Mr. Vilardo:

Yesterday, I received a copy of the Staff's no-action letter from the registrant. Thank you, once again, for the time
your colleagues and you took reviewing this matter. Also, thank you for instructing the registrant to provide me with
prompt notification of the no-action letter. Doing so prevented a repeat of the registrant’s shenanigans of March 2000,
and allows me to take appropriate and timely appellate action.

To that end, this letter will serve to notify you that -- by Monday, March 7, 2005 -- I will tender a formal request
for reconsideration to the Staff and full Commission. Title 17 of the Code of Federal Regulations, Section 202.1(d)
reads as follows in relevant part:

The staff, upon request or on its own motion, will generally present questions to the Commission which
involve matters of substantial importance and where the issues are novel or highly complex, although the
granting [*26] of a request for an informal statement by the Commission is entirely within its discretion.

, In accordance with Rule 14a-8(j)(1), the registrant must file its no-action letter request with the Commission "no
later than 80 calendar days before it files its definitive proxy statement and form of proxy with the Commission." State
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Street filed its request on December 22, 2004. Accordingly, its definitive proxy statement and form of proxy may not be
filed before Saturday, March 12. 2005 (or, Monday, March 14, 2005, applying computatlon of time principles, and in
view of EDGAR's limitations on weekend filings).

Moreover, I am aware that [ have a private right of action arising under Rule 14a-8. For example, please see Roose-
veltv. E. I. Du Pont de Nemours & Co., 958 F.2d 416 (D.C. Cir. 1992). Before pursuing declaratory and/or injunctive
relief against the registrant, however, I think it is prudent to first exhaust my administrative remedies with the Commis-
sion. Should it become necessary to seek such judicial relief, however, I would also seek attorneys' fees. nl My forth-
coming request for Staff reconsideration will cite to numerous SEC Staff no-action {*27] letters and federal court
precedents, which suggest that a more appropriate response from the Staff (especially in light of the registrant's defec-
tive notice letter and other shenanigans) would have been to permit the revised shareholder proposal that 1 tendered by
letter dated January 18, 2005 to be included in the Corporation's proxy materials. n2

nl Please see Amalgamated Clothing and Textile Workers Union v. Wal-Mart Stores, Inc., 821 F. Supp. 877
(S.D.N.Y. 1993), affd 54 F.3d 69 (2d Cir. 1995), aff'd, 54 F.3d 69 (2d Cir. 1995), which includes a discussion of
the public policy issues involved.

n2 http://www.shareholdersonline.org/pdf/011805secrebuttalexhibita.pdf

Rule 14a-8(g) clearly states that the registrant bears the burden of proof for explaining why it may be permitted to
exclude a shareholder's Rule 14a-8 proposal. The Staff's no-action letter gives tacit sanction to the course of conduct that
State Street and its legal counsel has pursued. To my mind, this does not promote the public policy principles of the
Exchange Act or of Rule 14a-8. Indeed, if the Staff of [*28] the Commission were to simply review the no-action letter
materials in State Street Corporation, 2000 SEC No-Act. LEXIS 312 (Mar. 2, 2000), and compare the registrant's argu-
ments and tactics then to Staff Legal Bulletins 14 and 14B, it would become clear that the registrant has a fundamental
lack of respect for the entire Rule 14a-8 process. n3

n3 Once again, I remind you that there is a videotape of the 2000 Annual Meeting of Stockholders, and once
again 1 reassert that my rights under Rule 14a-8(h) were trampled upon at that Stockholders’ Meeting. Your at-
tention is called to Title 17 of the Code of Federal Regulations, Section 202.5 ("Enforcement Activities™).

In Sensar Corporation, 2001 SEC Neo-Act. LEXIS 574 (May 15, 2001), the Staff issued a second no-action response,
to take into account additional material received from the proponent. I urge the Staff to consider doing so here as well,
and to revise its guidance in this matter to notify the registrant that --- upon further review and after taking into account
the additional information I provided to the Staff yesterday morning -- enforcement action would be [*29] recom-
mended should the registrant omit my shareholder proposal, as revised.

Alternatively, the registrant is invited to withdraw its Rule 14a-8(j) objections, and to notify the Commission of its
intent to include my shareholder proposal, as revised, in its proxy statement and form of proxy for the 2005 Annual
Meeting (bearing in mind that I fully intend to re-submit it, as revised, for the 2006 Annual Meeting, should it not be
included in this year's proxy materials). State Street's shareholders should be allowed to finish the job they started.

Thank you, once again, for your time in this matter. I will tender my reconsideration materials no later than noon on
Monday. In the meanwhile, should the Staff decide to sooner reconsider and revise its no-action letter, sua sponte, 1
would welcome that course of action as well. I remain

Respectfully yours,

Patrick A. Jorstad
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2004 SEC No-Act. LEXIS 498
Securities Exchange Act of 1934 - Rule 14A-8
March 15, 2004

[*1] CheckFree Corporation
TOTAL NUMBER OF LETTERS: 2

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

March 15, 2004

Richard S. Simon

Deputy General Counsel
The City of New York
Office of the Comptroller
1 Centre Street

New York, NY 10007-234

Dear Mr. Simon:

This is in response to your letter dated September 22, 2003. In that letter, you requested the Commission's view on
the Division of Corporation Finance's September 8, 2003 no-action letter regarding a shareholder proposal that you
submitted to CheckFree Corporation.

Under Part 202.1(d) of Section 17 of the Code of Federal Regulations, the Division may present a request for
Commission review of a Division no-action response under rule 14a-8 if it concludes that the request involves "matters
of substantial importance and where the issues are novel or highly complex.” We have applied this standard to your
request and determined not to present your request to the Commission.

Sincerely,

Martin P. Dunn
Deputy Director

_ny

INQUIRY-1: THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER

1 CENTRE STREET

NEW YORK, N.Y. 10007-2341

phone: (212) 669-7775
fax: (212) 815-8578

September 22, 2003

BY EXPRESS MAIL
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Alan L. Beller
Director
Division of Corporation [*2] Finance

Jonathan G. Katz
Secretary
Office of the Secretary

Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549

Re: Request for Submission of the Staff No-Action Letters to
Comverse Technology, Inc. and CheckFree Corporation

(September 8. 2003) to the Full Commission for Review

Dear Mr. Beller and Mr. Katz:

On September 8, 2003, the Division of Corporation Finance staff ("Staff") issued two no-action letters (the "No-
Action Letters," Exhibits 1 and 2) to CheckFree Corporation and Comverse Technology, Inc., respectively, (collec-
tively, "the Companies"), as to identical shareholder proposals (the "Proposals”) that the New York City Pension Funds
(the "Funds") submitted to the Companies. The Proposals called for the Companies to establish channels for sharehold-
ers to communicate directly with non-management directors. Those Proposals are wholly consistent with the recently
proposed Rule of the Securities and Exchange Commission (the "Commission") on just such communications. The No-
Action Letters, nonetheless, advised that on "ordinary business" grounds, the Staff would not recommend enforcement
action to the if the Companies omitted [*3] the Proposals from the proxy statements for their 2003 annual meetings of
shareholders. Currently pending before the Commission is the Funds' March 28, 2003 request for Commission review of
no-action letters issued with respect to the Funds' prior, identical Proposals to Advanced Fiber Communications, Inc and
PeopleSoft, Inc (March 10 and 14, 2003). We respectfully request that the Division also submit both September 8, 2003
No-Action Letters to the full Commission for review.

I. Basis of the Request for Commission Review

Pursuant to Section 202.1(d) of the SEC Rules of Practice, the Commission may review issues "which involve mat-
ters of substantial importance and where the issues are novel or highly complex.” Having reviewed the Proposals and
issues here, [ believe that the issuance of the No-Action Letters, which allow the Companies, on "ordinary business”
grounds, to avoid a vote on communications with non-management directors, involves a matter of substantial impor-
tance to all shareholders, is novel in view of the many recent changes in corporate governance regulation, and thus
meets the standard for Commission review.

To redress the investor crisis of confidence, Congress, [*4] the Commission, the NYSE and the NASD have all
recently mandated that non-management directors be empowered to act independently, in such areas as audits, nomina-
- tions, and compensation. To carry out those duties, non-management directors need access to information that is not
filtered by the very management whom they are charged to oversee. Independent channels of communication with
shareholders and others would help meet that need. The Commission itself has accorded these principles strong recogni-
tion in its August 8, 2003 Release, "Proposed Rule: Disclosure Regarding Nominating Committee Functions and Com-
munications between Security Holders and Boards of Directors,” Release No. 34-4830. The Commission stated in the
Release that "Providing security holders with disclosure about the process for communicating with board members
would improve the transparency of board operations.” Id In light of that clearly-expressed policy, Commission review is
appropriate to ensure that company managements cannot prevent shareholders from expressing their views through a
vote on the very subject of "communicating with board members.”

I1. The Proposals

The Proposals begin by accurately summarizing {*5] listing standards recently adopted by the New York Stock
Exchange ("NYSE") as to the role of independent directors, and shareholder communications with them. They then ref-
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erence a 1994 academic study on the subject, and mention briefly the policy issues supporting direct shareholder com-
munications with non-management directors. The 'resolved’ clause consists of one item:

NOW, THEREFORE, BE IT RESOLVED: that the sharecholders request the Board of Directors to
establish an Office of the Board of Directors to enable direct communications, including meetings, be-
tween non-management directors and shareholders, based upon the applicable standard adopted by the
New York Stock Exchange Board of Directors. The office shall report directly to a committee of the non-
management directors.

The Funds' Proposals are focused on facilitating shareholder communications with independent directors on corpo-
rate governance matters. They do not relate to the mechanics of routine communications. Thus, the Proposals, in their
second paragraph, state that the NYSE, "recognizing the need to improve corporate governance, adopted a listing stan-
dard to empower non-management directors as a more effective [*6] check on management” (emphasis added). The
NYSE standards, titled "Corporate Governance Rule Proposals,” were, in turn, a source for the Commisston's August 8,
2003 Release on shareholder communications. The Proposals continue by emphasizing how direct communications be-
tween shareholders and non-management directors would help achieve that aim. Even were scrutiny limited to the "Re-
solved" clause, that clause explicitly refers to "the applicable standard adopted by the New York Stock Exchange Board
of Directors." That NYSE standard deals with corporate governance from its opening sentence. The Proposals thus re-
late only to communications on matters of corporate governance. Indeed, the Funds submit that the requested 'Office of
the Board of Directors' could properly decline to forward communications from shareholders that dealt instead with
day-to-day business matters.

II1. Facilitating Shareholder Communications with Directors on Corporate Governance Matters Does Not Con-
stitute ""Ordinary Business.

The Funds' March 28, 2003 request for review and this request alike have gained strong new support from the
Commission's recent Releases on the subject of shareholder communications [*7] with directors. Consequently, this
submission will focus on those Releases, and not repeat the detailed arguments previously set forth in the Funds' earlier
request for review, as to why, after Enron and Sarbanes-Oxley, proposals for shareholder communications with direc-
tors are not excludable as "ordinary business.” The Funds incorporate by reference those arguments from their March 28
and April 25, 2003 letters in support of their request for review (Exhibits 3 and 4). The Funds further request that the
Commission consider the arguments in this submission in connection with the Funds' March 28, 2003 request for re-
view.

The strong policy reasons for facilitating shareholder communications with directors were set forth by the Commis-
sion, initially in an August 6, 2003 press release, "SEC Proposes Disclosure Requirements Related to Director Nomina-
tions and Shareholder Communications," at www.sec.gov/news/press/2003-92 htm. The news release quoted Chairman
Donaldson: "We also believe that better information about the processes of shareholder communications with boards
lies at the foundation of shareholder understanding of how they can interact with directors and director processes." [*8]
Several days later, the Proposed Rule was released, "Proposed Rule: Disclosure Regarding Nominating Committee
Functions and Communications between Security Holders and Boards of Directors,” Release No. 34-48301 (August §,
2003). The Commission began the section headed "Disclosure Regarding the Ability of Security Holders to Communi-
cate with the Board of Directors," by noting:

During the past proxy season, as well as in the recent review of the proxy rules relating to the nomi-
nation and election of directors, we have become increasingly aware of investors' desire for a means by
which to communicate with the directors of the companies in which they invest. n41 Although Exchange
Act Rule 14a-8 already creates a possible mechanism for security holders to seek further access to com-
municate with the board, investors and investor advocacy groups have indicated that this mechanism
would be enhanced meaningfully by a process that allows security holders to communicate directly with
board members. n42

Footnote 41 identifies the New York City Pension Funds' Proposal as a source of the new corporate governance
rule. The Release then continues, citing with approval the NYSE listing standard [*9] that forms the basis of the Funds'
Proposal: .

Providing security holders with disclosure about the process for communicating with board members
would improve the transparency of board operations, as well as security holder understanding of the
companies in which they invest. The Commission has published a NYSE listing standard proposal that
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states: "In order that interested parties may be able to make their concerns known to non-management di-
rectors, a company must disclose a method for such parties to communicate directly and confidentially
with the presiding director [of the non-management directors] or with non-management directors as a
group.” n43

The Commission analogized the NYSE requirement for communications with independent directors to the already-
approved NYSE standard for communications with audit committees:

This method could be analogous to the method in the NYSE listing standards that will be required
by Exchange Act Rule 10A-3 regarding audit committees. These standards would require that "each au-
dit committee ... establish procedures for the receipt, retention and treatment of complaints regarding ac-
counting, internal accounting controls or auditing matters, [*10] including procedures for the confiden-
tial, anonymous submission by employees of the issuer of concerns regarding questionable accounting or
auditing matters.” n44

In sum, the Commission's recent Release on facilitating shareholder communications with directors draws upon the
Funds’ Proposals and upon the NYSE standard that the Funds' Proposals are based upon. The Funds' Proposals embody
critical public interests in corporate governance, interests endorsed by the Commission. That public interest in close
shareholder scrutiny of corporate governance matters continues. See "In String of Corporate Troubles, Critics Focus on
Boards' Failings," New York Times, Sept. 21, 2003, p.1, col. 1 (Exhibit 5). The Funds' corporate governance Proposals
on shareholder communications are not excludable as “ordinary business."

We note that the Staff did decline to issue a no-action letter in Kroger Co. (April 11, 2003), with respect to a pro-
posal related to shareholder communications with independent directors as to shareholder proposals that had obtained
the vote of a majority of shareholders. Subsequently, the Staffs July 15, 2003 Report, "Review of the Proxy Process
Regarding the Nomination [*11] -and Election of Directors,” drew a distinction that while the Kroger proposal was lim-
ited to matters of corporate governance, the Funds' Proposals "did not limit the nature of the communications to other
than ordinary business."” Id. at p. 25, fn. 53, 55. We submit that the same result as in Kroger should in fact obtain here.
Not only do the Funds' Proposals on their face show that the communications sought relate only to corporate govern-
ance, but the August 8, 2003 Release shows that shareholder-director communications are central to corporate govern-
ance. Thus, while the precise words "relating to corporate governance” are not within the resolved clause itself, they are
there by clear implication (or if need be, by minor amendment).

The Staff's decision to issue the No-Action Letters should be reviewed, and reversed.

IV. Conclusion

For the reasons set forth herein, the Funds reépectful]y submit that the Funds' Proposals are far from ordinary busi-
ness, and the Commission should reverse the Staff's concurrence with the Companies' arguments as to 14a-8(i}(7).

Should you have any questions or require any additional information, please do not hesitate to contact me at [*12]
the number listed above. Thank you for your consideration.

Sincerely,

Richard S. Simon

Deputy General Counsel

Exhibit A
SHAREHOLDER PROPOSAL
CREATION OF A FORMAL MECHANISM FOR DIALOGUE BETWEEN
INDEPENDENT DIRECTORS AND SHAREHOI DERS

Submitted on behalf of the New York City Pension Funds by William C. Thompson, Jr., Comptroller of the City of
New York.
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WHEREAS, the board of directors is meant to be an independent body elected by shareholders and charged by law with
the duty and authority to formulate and direct corporate policies, and

WHEREAS, in 2002, the Board of Directors of the New York Stock Exchange, recognizing the need to improve corpo-
rate governance, adopted a listing standard to empower non-management directors as a more effective check on man-
agement, and to facilitate direct communications between shareholders and the non-management directors; and

WHEREAS, the standard requires NYSE-listed companies to disclose in their annual proxy statements the name of the
non-management director presiding over regularly scheduled executive sessions of the non-management directors, and a
means for shareholders to communicate directly with non-management [*13] directors; and

WHEREAS, a January 1994 study entitled: Improving Communications Between Corporations and Shareholders:
Overall Findings and Recommendations, prepared on behalf the New Foundations Working Group, New Foundations
Center for Business and Government, John F. Kennedy School of Government, Harvard University, recommended sev-
eral mechanisms for direct communications between directors and shareholders. Among the recommendations were:

. Regular meetings with groups of shareholders and selected board members
. Meetings between large shareholders and the full board of directors

WHEREAS, we believe that the creation of a means for direct communications between shareholders and the non-
management directors would benefit the company through constructive discussions of perspectives, enhanced under-
standing, valuable feedback, and the fostering of meaningful links between directors and the shareholders by whom they
are elected;

NOW, THEREFORE, BE IT RESOLVED: that the shareholders request the board of directors to establish an Office of
the Board of Directors to enable direct communications, including meetings, between non-management directors and
shareholders, based [*14] on the applicable standard adopted by the New York Stock Exchange Board of Directors.
The office shall report directly to a committee of the non-management directors.
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2006 SEC No-Act. LEXIS 183
Securities Exchange Act of 1934 -- Rule 14a-8(1)(3), 14a-8(i)(6)
February 9, 2006 |
[*1] Bristol-Myers Squibb Company
TOTAL NUMBER OF LETTERS: 4

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

February 9, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Bristol-Myers Squibb Company
Incoming letter dated December 22, 2005

The proposal requests that the board issue a report to shareholders on the feasibility of amending Bristol-Myers'
animal use policy in two specified ways.

We are unable to concur in your view that Bristol-Myers may exclude the proposal under rule 14a-8(i)(3). Accord-
ingly, we do not believe that Bristol-Myers may omit the proposal from its proxy materials in reliance on rule 14a-

8(1)(3).

We are unable to concur in your view that Bristol-Myers may exclude the proposal under rule 14a-8(i)(6). Accord-
ingly, we do not believe that Bristol-Myers may omit the proposal from its proxy materials in reliance on rule 14a-

8(1)(6).
Sincerely,

Mary Beth Breslin
Special Counsel

INQUIRY-1: PeTA

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS

501 FRONT ST.
NORFOLK, VA 23516
757-622-PETA
757-622-0457 (FAX)

PETA org
Info@peta.org

J anu'ary 26, 2006
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BY REGULAR & ELECTRONIC MAIL: cfletters@sec.gov

Office [*2] of the Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, N.W.

Washington, D.C. 20549

Re: Shareholder Proposal of People for the Ethical Treatment of Animals for Inclusion in the 2006 Proxy Statement of
Bristol-Myers Squibb Company; and

Shareholder Proposal of Frank and Joann Randall for Inclusion in the 2006 Proxy Statement of Pfizer Inc. (Leana Stor-
mont designated representative) '

Ladies and Gentlemen:

This letter is filed in further response to the no action letters submitted by Bristol-Meyers Squibb (Dec. 22, 2005) and
Pfizer (Dec. 16, 2005). Each Company filed virtually identical no action letters. Specifically, the Companies both claim
that the words "ensure ... . superior standards of care for animals {used in laboratory testing and] . . . ensure that ani-
mals’ psychological, social and behavioral needs are met"” render the proposals so vague and indefinite as to be impossi-
ble to implement. (Emphasis supplied.)

Since we know that this is the Staff's busiest time, we will be brief. Legal Bulletin No. 14B (Sept. 15, 2004) allows a
shareholder to "make revisions that are minor in nature and do not alter the [*3] substance of the proposal.”

Accordingly, in the interests of expediting this matter, we will agree to substitute the words "provide" and "address” in
place of "ensure" where "ensure"” relates to superior standards of care and enrichment measures. The resolution can
therefore read as follows:

BE IT RESOLVED, that the shareholders request that the Board issue a report to shareholders on the
feasibility of amending the Company's Policy to . . . (b) provide superior standards of care for animals
who continue to be used for these purposes, both by the Company itself and by all independently retained
laboratories, including provisions to address the animals' psychological, social and needs. . .

It should be reiterated here as well that the resolution is simply calling on the company to issue a report on the feasibil-
ity of implementing these measures.

We thank the Staff for its consideration of our position.

Very truly yours,

Leana Stormont
Counsel, Research & Investigations

INQUIRY-2: PeTA

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS

501 FRONT ST.
NORFOLK, VA 23516
Tel. 757-622-PETA
Fax 757-622-0457

PETA.org
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Info@peta.org
January 3, 2006
BY REGULAR [*4] & ELECTRONIcfletters@sec.govC MAIL:

Office of the Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F. Street, NN'W.

Washington, D.C. 20549

Re: Shareholder Proposal of People for the Ethical Treatment of Animals ("PETA") for Inclusion in the 2006 Proxy
Statement of Bristol-Myers Squibb Company

Ladies and Gentlemen:

This letter is filed in response to a letter dated December 22, 2003, submitted to the SEC by Bristol-Myers Squibb
Company ("Bristol-Myers" or "the Company"). The Company seeks to exclude a shareholder proposal submitted by
PETA based on Rule 14a-8(i)(3), asserting that it is vague and indefinite, and based on Rule 14a-8(1)(6) alleging that it
is beyond the Company's ability to implement. As of this date, the Company's no action letter is virtually identical to the
no action letters submitted by General Electric and Pfizer, Inc. in opposition to the same proposal.

For the reasons which follow, PETA requests that the SEC recommend enforcement action if the proposal is omitted.

PETA's resolution is very straightforward:

The shareholders request that the Board issue a report to shareholders on the feasibility [*5] of amending
the Company's Policy nl to ensure (a) that it extends to all contract laboratories and that it is reviewed
with such outside laboratories on a regular basis, and (b) superior standards of care for animals who con-
tinue to be used for these purposes, both by the Company itself and by all independently retained labora-
tories, including provisions to ensure that animals’ psychological, social and behavioral needs are met.
Further, the shareholders request that the Board issue an annual report to shareholders on the extent to
which in-house and contract laboratories are adhering to this policy, including the implementation of the
psychological enrichment measures.

nl The Policy is Bristol-Myers' Animal Testing policy posted on the Company's Web site at
bitp://www.bms.com/static/ehs/perfor/data/produc.html#animaltest.

In short, Bristol-Myers is being asked simply to report to shareholders on the feasibility of extending its animal welfare
policy to outside contractors, and on the feasibility of implementing enrichment measures for the animals used in the
Company's laboratories and outside facilities.

1. The Proposal Is Not Vague and Indefinite Under Rules [*6] 14a-8(i)(3) and 8(i)(6).

The Company argues that it cannot ensure "superior standards of care" for animals used in its laboratories, nor can it
ensure that their "psychological, social and behavioral needs are met." In fact Bristol-Myers declares that neither the
Company nor its shareholders are capable of determining "what constitutes 'superior standards of care." (No Action
Letter, p. 3.)
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The Company's position hinges on both Bristol-Myers' inability to "ensure” anything in attempting to attain high stan-
dards of animal care and welfare, and even more basically, its powerlessness to recognize or define what constitutes
high standards of care.

It is difficuit to imagine why Bristol-Myers is so'puzzled, especially when considering the Company's current Animal
Testing policy along with its statement in opposition to a shareholder resolution included in the 2005 proxy materials
related to animal testing.

Bristol-Myers' Animal Testing policy contains the following statements relating to "ensuring” animal welfare:

For more that 15 years, Bristol-Myers Squibb has had a highly regarded program to reduce our reliance
on animal testing methods and to ensure [*7] humane care when animal testing is unavoidable. [Em-
phasis supplied.] :

The 2005 proxy materials included a shareholder resolution sponsored by PETA promoting the use of five validated
non-animal test methods. In its opposition statement, the Company's Board issued the following declaration:

We continue to meet or exceed the high standards of care and humaneness . . . [and conduct] rigorous
inspections of [company facilities] by company auditors to ensure compliance with applicable standards.
[Emphasis supplied.]

Based on the Company's own statements, Bristol-Myers is fully enlightened about high standards of care for animals
used in laboratory testing when it comes to opposing a shareholder proposal, or when it hopes to attract investors with
comforting Web site policy statements.

Likewise, Bristol-Myers asserts that providing for animals' psychological, social, and behavioral needs is similarly
"vague and indefinite," and therefore an unattainable end. Frankly, we credit the Company with having the sophistica-
tion and resources to easily achieve those objectives. There is a significant body of literature which provides guidance
on enrichment measures [*8] for animals in laboratories. We are confident that a large pharmaceutical company like
Bristol-Myers can readily access and discern how to provide for such needs. We have footnoted some source materials
to aid them. n2 '

n2 CCAC Policy on the "Social and Behavioral Requirements of Experimental Animals"
http://www.ccac.ca/len/CCAC Programs/Guidelines Policies/POLICIES/SABREA HTM

CCAC Guidelines (see 1984 and 1993 Guide)
http://www.ccac.ca/en/CCAC_Programs/Guidelines Policies/GDLINES/Guidelis.htm

USDA Guidance on "Environmental Enrichment in Rodents"
http://www.nal.usda.gov/awic/pubs/enrich/rodents.htm

Contemporary Topics in Laboratory Animal Welfare Science
http://www.ncbi.nlm.nih.gov/entrez/query.fcgi?cmd=Retrieve & db=PubMed &list_uids=15669134&dopt=Citatio
n

Olsson AS, Dahlborn K. 2002. Improving housing conditions for laboratory mice: a review of 'environ-
mental enrichment.” Laboratory Animals 36: 243-270.

Jennings M, Batchelor GR, Brain PF, Dick A, Elliott H, Francis RJ, Hubrecht RC, Hurst JL., Morton DB,
Peters AG, Raymond R, Sales GD, Sherwin CM, West C. 1998. Refining rodent husbandry: the mouse. Labora-
tory Animals 32: 233-259.

Patterson-Kane EG, Hunt DN, Harper. 1999. Behavioral indexes of poor welfare in laboratory rats. Journal
of Applied Animal Welfare Science 2: 97-110.
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[*9]

The Staffs Legal Bulletin No. 14B (Sept. 15, 2004) was designed to rein in the flood of no action letters based on Rule
14a-8(1)(3). As the Staff noted "many companies have begun to assert deficiencies in virtually every line of a proposal's
supporting statement as a means to justify exclusion of the proposal in its entirety.” Unfortunately, the trend continues,
as we see here, with Bristol-Myers parsing every word in order to eke out even the most tenuous argument for omitting
PETA's resolution from the definitive proxy statement.

The Company's view that PETA's resolution is excludable under Rules 14a-8(i)(3) and (6) is contradicted by Bristol-
Myers' current Animal Testing policy and its prior statements in the 2005 proxy materials. Moreover, it is baseless by
any measure of common sense. Reporting to shareholders on the feasibility of amending the Company's Animal Testing
policy to add certain identifiable improvements, does not fall within any of the SEC exceptions.

11. The Proposal Is Not Beyond Bristol-Myers' Power to Implement

The Company states that PETA's resolution is excludable because it is impossible for Bristol-Myers to "ensure that
animals' psychological, [¥10] social, and behavioral needs are met" because animals "cannot communicate to the Com-
pany that needs have or have not been satisfied." (No Action Letter p. 5.) n3 This statement is foolish and undignified.
The test for providing enrichment measures for the dogs, cats, mice, and hamsters in Bristol-Myers laboratories cannot
hinge on whether they can express gratitude to the Company. In short, Bristol-Myers' position that the absence of ani-
mal-to-human communication implies no implementation of enrichment measures, is profoundly absurd and flippant.

n3 Bristol-Myers cites to Exhibit B, "Frequently Asked Questions" related to the March of Dimes, and to Exhibit
C, an article on "Why Primates Make Poor Research Subject.” Neither of those Exhibits supports.the Company'’s
position. The quote from Exhibit B that "All animal experiments involve physical and/or psychological harm to
the animals,” militates in favor of implementing enrichment programs for laboratory animals. The article at-
tached as Exhibit C is focused exclusively on the use of primates in experimentation, and does not support the
proposition that primates should be deprived of social, psychological, and behavioral enrichment because it is
useless. These references are not relevant and are a simple attempt to shift the burden to PETA, which is im-
proper. :

(*11]

For the foregoing reasons, we respectfully request that the SEC advise the Company that it will take enforcement action
if Bristol-Myers fails to include the proposal in its 2006 proxy materials. Please feel free to contact me should you have
any questions or require further information. I may be reached directly at SusanH @peta.org or (703) 478-5995.

Very truly yours,

Susan L. Hall
Legal Counsel

INQUIRY-3: Bristol-Myers Squibb Company

345 Park Avenue

New York, NY 10154
Tel 212-546-4260

Fax 212-605-9622
sandra.leung@bms.com

December 22, 2005

VIA FEDERAL EXPRESS

Office of Chief Counsel
Division of Corporation Finance
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Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Re: Stockholder Proposal of People for the Ethical Treatment of Animals
Securities Exchange Act of 1934 -- Rule 14a-8

Dear Ladies and Gentlemen:

This letter is to inform you that Bristol-Myers Squibb Company (the "Company") intends to omit from its proxy
statement and form of proxy for its 2006 Annual Meeting of Stockholders (collectively, the "2006 Proxy Materials") a
stockholder proposal (the "Proposal”) and statement in support thereof received from {*12] People for the Ethical
Treatment of Animals (the "Proponent").

Pursuant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its attachments. Also, in accordance
with Rule 14a-8(j), a copy of this letter and its attachments is being mailed on this date to the Proponent, informing
them of the Company's intention to omit the Proposal from the 2006 Proxy Materials. Pursuant to Rule 14a-8(j), this
letter is being filed with the Securities and Exchange Commission (the "Commission") no later than eighty (80) calendar
days before the Company files its definitive 2006 Proxy Materials with the Commission. The Company hereby agrees to
forward promptly to the Proponent any response from the staff of the Division of Corporation Finance (the "Staff") to
this no-action request that the Staff transmits by facsimile to the Company only.

A copy of the Proposal and supporting statement, as well as related correspondence from the Proponent, is attached
to this letter as Exhibit A. The Company hereby respectfully requests that the Staff concur in our view that the Proposal
may be excluded from the 2006 Proxy Materials pursuant to Rules 14a-8(i}(3) and 14a-8(i1)(6), because the {*13} Pro-
posal is vague and indefinite, and Rule 14a-8(i)(6), because the Proposal is beyond the Company's power to implement.

THE PROPOSAL

The Proposal consists of a resolution that reads: "BE IT RESOLVED, that the shareholders request that the Board
issue a report to shareholders on the feasibility of amending the Company's Policy to ensure (a) that it extends to all
contract laboratories and that it is reviewed with such outside laboratories on a regular basis, and (b) superior standards
of care for animals who continue to be used for these purposes, both by the Company itself and by all independently
retained laboratories, including provisions to ensure that animals' psychological, social and behavioral needs are met.
Further, the shareholders request that the Board issue an annual report to shareholders on the extent to which in-house
and contract laboratories are adhering to this policy, including the implementation of psychological enrichment meas-
ures."” References in the Proposal to the "Policy” concern the Company's program to reduce its reliance on animal test-
ing methods and to ensure humane care when animal testing is unavoidable (the "Policy™).

INTRODUCTION

As noted [*14] in the Proposal, the Company has maintained a long-standing, highly regarded program that is
committed to reducing reliance on animal testing methods; that promotes the development, validation and use of non-
animal tests; and that provides the highestlevel of care when use of laboratory animals is required. The Bristol-Myers
Animal Care and Use Committee (ACUC) and global policy addresses Animal Facilities, Contract Facilities, and Ani-
mal Suppliers. All U.S. animal facilities are accredited by the Association for Assessment and Accreditation of Labora-
tory Animal Care International (AAAILAC), an unaffiliated review organization. Moreover, all non-U.S. sites and con-
tractors must meet equivalent voluntary standards. The Company continues to meet or exceed the high standards of care
and humaneness set by the National Research Council of the National Academy of Sciences, the National Institutes of
Health and the U.S. Department of Agriculture as mandated under the Animal Welfare Act. All company facilities and
programs involved with the care and use of animals are perxodlcally subjected to rigorous inspection by company audi-
tors to ensure compliance with applicable standards as set forth [¥15] above. The Company is also applying this pro-
gram to all contract laboratories.

ANALYSIS

I. The Proposal Is Vague and Indefinite And Thus May Be Excluded Under Rule 14a-8(1)(3) And Rule 14a-
8(1)(6).
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The Proposal's references to ensuring "superior standards of care” and ensuring "that animals’ psychological, social
and behavioral needs are met" render the Proposal so vague and indefinite that it may properly be excluded under Rules
14a-8(1)(3) and 14a-8(i)(6). Rule 14a-8(1)(3) allows the exclusion of a proposal if the proposal or supporting statement
is contrary to any of the Commission’s proxy rules or regulations. The Staff has consistently taken the position that
vague and indefinite stockholder proposals are excludable under Rule 14a-8(i)(3) because "neither the stockholders vot-
ing on the proposal, nor the company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” Staff Legal Bulletin No. 14B (Sept. 15,
2004). Moreover, a proposal is sufficiently vague and indefinite so as to justify exclusion where a company and its
stockholdefs might interpret the proposal differently, [*16) such that “any action ultimately taken by the company

‘upon implementation of the proposal could be significantly different from the actions envisioned by the shareholders
voting on the proposal." Fuqua Industries, Inc. (avail. Mar. 12, 1991). In addition, Rule 14a-8(i)(6) permits a company
to exclude a stockholder proposal if it is beyond the company's power to implement. A company lacks the power or
authority to implement a proposal and may properly exclude it pursuant to Rule 14a-8(i)(6) when the proposal in ques-
tion "is so vague and indefinite that [the company] would be unable to determine what action should be taken.” Int'l
Business Machines Corporation (avail. Jan. 14, 1992).

On a number of occasions, the Staff has concurred that proposals requesting reports were vague and indefinite (and
thus, excludable) when the proposals contained only general or uninformative references to a set of standards or criteria
that would be applied under the proposal. For example, in The Southern Co. (avail. Feb. 23, 1995), a stockholder pro-
posal requested that the board of directors take steps to "ensure the highest standards of ethical behavior” by employees
serving in the public [*17] sector. The Staff concurred that this proposal was excludable under the predecessor to Rule
14a-8(1){6) because the proposal was so vague and indefinite that the proposal was beyond the company's power to im-
plement. In Int'l Business Machines Corp. (avail. Feb. 5, 1980), the Staff concurred that the company could omit under
the predecessor to Rule 14a-8(i)(6) as vague and indefinite a stockholder proposal requesting a policy paper on "demon-
strated affirmative responsibility." The Staff added that "the proponent does not define what is meant by 'demonstrated
affirmative responsibility’ anywhere in the proposal, and, as a result, it would be impossible for either the management
or the stockholders to comprehend precisely what compliance with the proposal would entail.” Id. Similarly, in Alcoa
Inc.(avail. Dec. 24, 2002), the Staff concluded that a proposal calling for the implementation of "human rights stan-
dards” and a program to monitor compliance with these standards could be excluded under Rule 14a-8(i)(3) as vague
and indefinite. :

The Proposal's references to "superior standards of care” and "ensuring that animals’ psychological, social and be-
havioral needs are met” [*18] are vague and indefinite in the same manner as requests for reports on "demonstrated
affirmative responsibility” (IBM) and "human rights standards" (Alcoa) and references to "ensuring the highest stan-
dards of ethical behavior" (Southern). As with those proposals, the Company and its stockholders cannot determine with
certainty on what the Proponent is asking the Company to report. For example, neither the Company nor its stockhold-
ers will know how to determine what constitutes "superior standards of care.” As stated by the Company in its 2005
proxy statement, Bristol-Myers maintains a program that "provides the highest level of care when use of laboratory
animals is required.” See Bristol-Myers Squibb Company 2005 Proxy Statement, filed March 23, 2005 (SEC File No.
001-01136). Must the standards that the Company adopts in furtherance of the Proposal be "superior” in comparison to
the standards set forth and used by Bristol-Myers in the past, standards used by the Company's peers or some other
benchmark standard? The only guidance provided in the Proposal is the indication that these "superior standards" in-
clude "ensuring . . . that animals' psychological, social and [*19] behavioral needs are met." But this phrase also is
vague and indefinite. Who determines what each animal's basic "psychological, social and behavioral needs” are; when
are those standards tested; and how would the Company evaluate whether animals’ needs are being satisfied? The Com-
pany and its stockholders (including the Proponent) may interpret the phrases "superior standards of care” and "animals'
psychological, social and behavioral needs” to mean different things. Indeed, the range of reasonable interpretations of
these phrases is so wide that it would be impossible for the Company and its stockholders to comprehend precisely what
the Proposal entails.

In this particular context, the issue of what constitutes "superior standards of care" and "psychological, social and
behavioral needs" and how that differs from the Company's existing standards of care is of critical importance to stock-
holders in evaluating the Proposal. The supporting statement does not clearly elaborate on these phrases, and instead
focuses on the Proposal's request that the Company extend its Policy to contract laboratories and ensure the adoption of
"basic animal welfare measures” as opposed to "“superior [*20] standards of care" (emphasis added). Rules 14a-8(i)(3)
and (i)(6) impose an cbligation on proponents to be clear as to the scope of their proposals. See Dyer v. SEC, 287 F.2d
773, 781 (8th Cir. 1961 ) ("it appears to us that the proposal, as drafted and submitted to the company, is so vague and
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indefinite as to make it impossible for either the board of directors or the shareholders at large to comprehend precisely
what the proposal would entail"). The Proponent's failure to provide such guidance means that the Company and its
stockholders are left only with these confusing references when considering the Proposal.

As with the proposals in Int'l Business Machines Corp., Alcoa and The Southern Co., given the ambiguities con-
tained in the Proposal, it is unclear what additional disclosures stockholders voting for the Proposal would expect of the
Company and what actions the Company would be required to take if the Proposal was to be implemented. Thus, the
Proposal is excludable under Rule 14a-8(i)(3) as misleading because neither the stockholders voting on the Proposal,
nor the Company in implementing the Proposal (if adopted), would be able [*21] to determine with any reasonable
certainty exactly what actions or measures the Proposal requires. For the same reason, the Proposal also may be prop-
erly excluded pursuant to Rule 14a-8(i)(6) since it is vague and ambiguous, with the result that the Company "would
lack the power to implement” the Proposal.

II. The Proposal Is Beyond the Company's Power To Implement And Thus May Be Excluded Under Rule 14a-
8(i)(6). :

A company may exclude a stockholder proposal under Rule 14a-8(1)(6) "if the company would lack the power or
authority to implement the proposal.” We believe that the Proposal is excludable under Rule 14a-8(i)(6) because it is
impossible for the Company to "ensure that animals' psychological, social and behavioral needs are met.” Moreover, as
discussed below, the Proponent's own publications indicate its belief that it is "almost always an impossible goal” to
"reduce or eliminate” stress on certain animals, meaning that the Proponent acknowledges it is impossible to meet ani-
mals' psychological needs.

The Staff has concurred that stockholder proposals are excludable under Rule 14a-8(i)(6) where a company cannot
ensure that a variety of actions would occur. See, e.g., [*22] H.J. Heinz Co. (avail. Jun. 14, 2004) (proposal urging the
board of directors to amend the bylaws to require that an independent director who has not served as an officer of the
company serve as the chairman of the board excludable because "it does not appear to be within the board's power to
ensure that an individual meeting the specified criteria would be elected as director and serve as chairman of the
board."); AT&T Corp. (avail. Mar. 10, 2002) (proposal requesting adoption of an independent director bylaw, which
would "apply to successor companies” excludable because "it does not appear to be within the board's power to ensure
that all successor companies adopt a bylaw like that requested by the proposal.”); and Putnam High Income Bond Fund
(avail. Apr. 6, 2001) (proposal requesting a reduction in the investment advisory fee and capping fund reimbursements
to the adviser excludable because the fund did not have "the unilateral power" to implement either requirement). See
also Staff Legal Bulletin No. 14C (Jun. 28, 2005) ("we would agree with the argument that a board of directors lacks the
power to ensure that its chairman or any other director will retain his or [*23] her independence at all times . . . when a
proposal is drafted in a manner that would require a director to maintain his or her independence").

Similarly, the Company lacks the power or authority to implement the Proposal. It is impossible for the Company
t0 "ensure . . . that animals' psychological, social and behavioral needs are met" {emphasis added) because the animals
at issue cannot communicate to the Company that needs have or have not been satisfied. Moreover, the Proponent's own
publications acknowledge that it is impossible to "ensure that animals' psychological, social and behavioral needs are
met. For example, the Proponent's website states, "All animal experiments involve physical and/or psychological harm
to the animals.” "Frequently Asked Questions" available at http://www.marchofcrimes.com/fag.html and attached
hereto as Exhibit B. The Proponent's website also acknowledges that it is "almost always an impossible goal” to "im-
prove or modify . . . laboratory environments and procedures to reduce or eliminate unwanted stress in the lives of pri-
mates” in laboratories. See "Fear, Anxiety and Stress in the Laboratory: Why Nonhuman Primates Make Poor [*¥24]
Research Subjects"” available at
bttp://www.covancecruelty.com/pdfs/PrimatePaper.pdffxml=http://www.petasearch.org/texis/search/pdfhi.txt?query=be
bav-
igral+psycological+ &pr=default&prox=pagedérorder=500&rprox=500&rdfreq=500&rwfreq=500&rlead=500&sufs=0&
order=ré&cq=~&id=4326073748 and attached hereto as Exhibit C. Given that the Proponent acknowledges that "un-
wanted stress” cannot be reduced or eliminated for animals in laboratory environments and given the Proposal's request
that the Company's Policy "ensure . . . superior standards of care for animals who continue to be used for these pur-
poses, both by the Company itself and by all independently retained laboratories, including provisions to ensure that
animals’ psychological, social and behavioral needs are met," it is beyond the Company's power to implement the Pro-
posal, just as it is beyond a company's power to ensure that "an individual meeting the specified criteria would be
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elected as director and serve as chairman of the board” or to "ensure that all successor companies adopt a bylaw like that
requested by the proposal.”

For these reasons, we believe the Proposal is excludable under Rule 14a-8(i)(6) as beyond the Company's [*25]
power to implement.

CONCLUSION

Based upon the foregoing analysis, the Company respectfully requests that the Staff of the Commission concur that
it will take no action if the Company excludes the Proposal from its 2006 Proxy Materials. We would be happy to pro-
vide you with any additional information and answer any questions that you may have regarding this subject. Should
you disagree with the conclusions set forth in this letter, we respectfully request the opportunity to confer with you prior
to the determination of the Staff's final position. If we can be of any further assistance in this matter, please do not hesi-
tate to call me at (212) 546-4260.

Very truly yours,
Sandra Leung
EXHIBIT A
PeTA

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS

501 FRONT ST.
NORFOLK, VA 23516
757-622-PETA
757-622-0457 (FAX)

PETA.org
Info @peta.org

October 21, 2005

Ms. Sandra Leung
Secretary

Bristol Myers Squibb
345 Park Avenue
New York, NY 10154

Re: Shareholder Proposal for Inclusion in the 2006 Proxy Materials

Dear Ms. Leung:

Attached to this letter is a Shareholder Proposal submitted for inclusion in the proxy statement for the 2006 annual
meeting. [*26] Also enclosed is a letter from PETA's brokerage firm certifying to our ownership of stock. PETA has
‘held these shares continuously for more than one year and intends to hold them through and including the date of the

2006 annual meeting of shareholders.

If the Company will attempt to exclude any portion of our proposal under Rule 14a-8, please so advise PETA within 14
days of your receipt of this proposal.

Please direct any communications or requests for additional information regarding this matter to me. My contact infor-
mation is as follows:
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Leana Stormont, Esq.

People for the Ethical Treatment of Animals
Research & Investigations Department

501 Front St.

Norfolk, VA 23510

757.962.8327 (phone)
757.628.0781 (fax)

LeanaS @peta.org

Thank you for your time and attention in this matter.
Very truly yours,

Leana Stormont
Counsel, Research & Investigations

ATTACHMENT-2
BRISTOL-MYERS SQUIBB SHAREHOLDER RESOLUTION
This Proposal is submitted by People for the Ethical Treatment of Animals.
WHEREAS, the Company conducts tests on animals as part of its product research and development; and

WHEREAS, the Company also retains independent laboratories [*27] to conduct tests on animals as part of prod-
uct research and development; and

WHEREAS, abuses in independent laboratories have recently been revealed and disclosed by the media; and

WHEREAS, the Company has an Animal Testing policy {the "Policy") posted on its website as part of its commit-
ment to Corporate Responsibility; NOW THEREFORE,

BE IT RESOLVED, that the shareholders request that the Board issue a report to shareholders on the feasibility of
amending the Company's Policy to ensure (a) that it extends to. all contract laboratories and that it is reviewed with such
outside laboratories on a regular basis, and (b) superior standards of care for animals who continue to be used for these
purposes, both by the Company itself and by all independently retained laboratories, including provisions to ensure that
animals' psychological, social and behavioral needs are met. Further, the shareholders request that the Board issue an
annual report to shareholders on the extent to which in-house and contract laboratories are adhering to this policy, in-
cluding the implementation of the psychological enrichment measures.

Supporting Statement:

A number of pharmaceutical companies have [*28] adopted and prominently published animal welfare policies on
their websites relating to the care of animals used in product research and development. The Company, as an industry
leader, is commended for its efforts to "reduce our reliance on animal testing methods and ensure humane care when
animal testing is unavoidable."” nl

nl http//:www.bms.com/static/ehs/perfor/data/produc.html#animaltest

However, the recent disclosure of atrocities recorded at Covance, Inc. has made the need for a formalized, publicly
available animal welfare policy that extends to all outside contractors all the more relevant, indeed urgent. Filmed foot-
age showed primates being subjected to such gross physical abuses and psychological torments that Covance sued to
stop PETA Europe from publicizing it. The Honorable Judge Peter Langan, in the United Kingdom, who denied Co-
vance's petition, stated in his decision that the video was "highly disturbing” and that just two aspects of it, namely the
"rough manner in which animals are handled and the bleakness of the surroundings in which they are kept . . . evento a
viewer with no particular interest in animal welfare, at least cry out for explanation." n2 [*29] 4
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n2 The case captioned Covance Laboratories Limited v. PETA Europe Limited was filed in the High Court of
Justice, Chancery Division, Leeds District Registry, Claim No. 5C-00295. In addition to ruling in PETA's favor,
the Court ordered Covance to pay PETA £ 50,000 in costs and fees.

Shareholders cannot monitor what goes on behind the closed doors of the animal testing laboratories, so the Com-
pany must. Accordingly, we urge the Board to commit to ensuring that basic animal welfare measures are an integral
part of our Company's corporate stewardship.

‘We urge shareholders to support this Resolution.



2 of 79 DOCUMENTS

2005 SEC No-Act. LEXIS 259
Securities Exchange Act of 1934 -- Rule 14a-8(1)(7), 14a-8(1)(10)
February 22, 2005
[*1]) 3M Company
TOTAL NUMBER OF LETTERS: 4

SEC-REPLY-1: SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

February 22, 2005 .

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: 3M Company
Incoming letter dated January 5, 2005

The proposal requests that the board commit to using non-animal methods for certain assessments, commit to re-
placing animal-based tests and petition the relevant regulatory agencies to accept non-animal methods as replacements
for animal-based methods. :

We are unable to concur in your view that 3M may exclude the proposal under rule 14a-8(i)(7). Accordingly, we do
not believe that 3M may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(7).

We are unable to concur in your view that 3M may exclude the proposal under rule 14a-8(i)(10). Accordingly, we
do not believe that 3M may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Kurt K. Murao
Attorney-Advisor

INQUIRY-1: 3M
3M Center, Building 0220-10W-15
St. Paul, MN 55133

Telephone: 651.733.2204
Facsimile: 651.737.2553
Email: gmlarson@mmm.com

February 3, 2005

BY EMAIL: cfletters @sec,gov

Securities and Exchange Commission [*2]
Office of the Chief Counsel

Division of Corporation Finance

Office of Chief Counsel
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450 Fifth Street, N.W.
Washington, DC 20549

Re: 3M Company
Stockholder Proposal regarding animal testing

Ladies and Gentlemen:

This letter is in response to a letter dated January 26, 2005 filed with the SEC by Susan Hall, the legal representa-
tive of several shareholders and members of PETA who submitted a shareholder proposal to 3M on animal testing. Her
assertion that 3M failed to make a timely submission to the SEC is simply wrong. 3M submitted a no action letter to the
SEC on January 5, 2005 by email and mailed copies to the SEC and Susan Hall that same day. Unfortunately, we
mailed the letter to the address on Susan Hall's letterhead and did not notice that in the body of her letter of November
8, 2004 she stated "After November 22, 2004, I can be reached at the following address...." It was also unfortunate that
she left no forwarding address as the January 5th letter was returned to 3M with the notation "Not Deliverable As Ad-
dressed -- Unable to Forward." (See Attachment A). Upon return of our no action letter, we faxed our letter to the fax
number on her letterhead on January [*3] 17, 2005, but unfortunately her fax number was disconnected (see Attach-
ment B) and my assistant left a message for Susan Hall to call us to arrange for delivery of the letter. My assistant fi-
nally spoke with Susan Hall on January 24 and faxed our January 5th letter to a working number. My assistant was out
of the office on medical leave from November 3rd through December 15th and out of the office again from January
12th through January 20th due to the death of her father.

As you can see from our multiple atterpts to deliver our no action letter to Susan Hall under difficult personal cir-
cumstances, I hope you will understand and trust that you will agree that we made several good faith attempts to deliver
the January Sth letter. We clearly met the deadline required by Rule 14a-8(j)(1) in filing our no action letter with the
SEC on January 5, 2005 and by simultaneously and in good faith providing a copy to the proponents' representative.

For the reasons set forth in our no action letter dated J anuafy 5, 2005, we request the concurrence of the Staff that it
will not recommend enforcement action if 3M excludes the Proposal from the 2005 Proxy Materials. Please call me if
you have any [*4] questions.

Sincerely,
Gregg M. Larson
INQUIRY-2: PETA

PEOPLE FOR THE ETHICAL
TREATMENT OF ANIMALS
501 FRONT ST.

NORFOLK, VA 23510

Tel. 757-622-PETA
Fax 757-622-0457

PETA org
info@peta.org

January 26, 2005
BY ELECTRONIC MAIL: cfletters@,sec.gov

Office of the Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
450 Fifth St., N.W.

‘Washington, D.C. 20549
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Re: Shareholder Proposal by Concerned Members of People for the Ethical Treatment of Animals ("PETA") for Inclu-
sion in the 2005 Proxy Statement of 3M Company

Ladies and Gentlemen:

This letter is filed in response to a letter dated January 5, 2005, submitted to the SEC by 3M Company ("3M" or "the
Company"). The Company seeks to exclude from its 2005 proxy statement a proposal sponsored by five concerned
shareholders. nl The Company seeks to exclude the proposal based on Rule 14a-8(1)(7), asserting that ordinary business
operations are implicated, and Rule 14a-8(1)(10), as substantially implemented.

nl The sponsors of the proposal are Patience Pierce, Dorothy Goldberg, David Goldberg, Patricia Berman,
and Marlis Shaffer. All of these individuals are members of PETA. As noted in each sponsors' letter to the Com-
pany, the undersigned was designated as the legal representative for each.

[*5] _
The proposal under review requests that the Board:

1. Commit specifically to using only non-animal methods for assessing skin corrosion, irritation, absorp-
tion, phototoxicity and pyrogenicity.

2. Confirm that it is in the Company's best interest to commit to replacing animal-based tests with non-
animal methods.

3. Petition the relevant regulatory agencies requiring safety testing for the Company's products to accept
as total replacements for animal-based methods, those approved non-animal methods described above,
along with any others currently used and accepted by the Organization for Economic Cooperation and
Development (OECD) and other developed countries.

I. Rule 14a-8(i)(7) -- Ordinary Business Operations n2

n2 The Staff has now ruled in the proponents’ favor on four shareholder proposals either the same or sub-
stantially the same as the one under review. Resolutions were filed with Johnson & Johnson Company and
Wyeth for inclusion in the 2004 proxy materials. Wyeth had asserted the ordinary business operations exclusion
and J&J advanced several other bases for excluding the proposal. The Staff ruled against both companies in each
instance. Resolutions identical to the one under consideration here, have been reviewed by the Staff for the 2005
proxy materials. The Staff has ruled against J&J and General Electric on the same grounds asserted in 3M's no
action petition.

(*6]

A. Involvement in the Regulatory Process

The Company argues that the proposal deals with the conduct of its ordinary business operations, which are properly
left to Company management. 3M further alleges that the proposal involves complex matters beyond the ken of ordi-
nary shareholders and that it attempts to "micro-manage" the Company.

The Staff have already found that proposals "focusing on sufficiently significant social policy issues ... generally would
not be considered to be excludable, because the proposals would transcend the day-to-day business matters and raise
policy issues so significant that it would be appropriate for a shareholder vote.” Exchange Act Release No. 34-40018
(May 21, 1998). Similarly, the Staff has refused to uphold the ordinary business operations exclusion when the proposal
falls within a range of issues with "significant policy, economic or other implications." Exchange Act Release No. 34-
12999 (Nov. 22, 1976).
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The proposal under review involves both significant policy and economic considerations. The economic considerations
stem from the fact that the five non-animal test methods detailed in the proposal are generally less costly than {*7] their
animal-based counterparts. The Handbook of Toxicology (2nd Ed., CRC Press, 2002) documents that almost without
exception, in vitro methods are less costly than their animal-based equivalents. (Relevant excerpts of the Handbook
available upon request.)

The policy considerations focus on reducing, refining, and replacing the use of animals in toxicity testing as an impor-
tant component of good corporate stewardship. Related to those policy considerations is urging the Company to petition
regulatory agencies to accept five specific non-animal test methods along with others currently used and accepted by the
Organization for Economic Cooperation and Development (OECD) and other developed countries. That aspect of the
resolution is an announcement of and commitment to public policy--not necessarily a product-specific petition to the
relevant regulatory agencies to accept in vitro methods. It is designed to commit the Company to keep pace with the
international community with respect to the acceptance and use of scientifically valid alternatives to animal testing. As
documented in the supporting statement, the five non-animal test methods identified in the proposal [*8] are all scien-
tifically valid and/or have been accepted by regulatory authorities in other developed nations as replacements for their
animal-based counterparts.

Unlike the highly specific and prescriptive toxicity testing requirements that exist for pesticides and certain other types
of chemicals, the pre-clinical safety testing of pharmaceuticals tends to be a more flexible and interactive process, in-
volving extensive dialogue and negotiations between a product manufacturer and relevant regulatory bodies. This proc-
ess affords companies like 3M an excellent opportunity to request that relevant regulatory agencies "accept as total re-
placements for animal-based methods, those approved non-animal methods described above, along with any others cur-
rently used and accepted by the OECD..." Neither 3M's support for the Johns Hopkins Center for Alternatives to Animal
Testing nor its general policies on animal research, is a substitute for the kind of direct and active liaison with regulatory
agencies in the U.S. and abroad that is needed to persuade these agencies to become more accepting of validated non-
animal test methods such as those outlined in the Proposal.

Accordingly, the Staff [*9] should decline to concur with the Company's position on this point.

B. 3M's Concession That Only One Part of the Resolution Allegedly Falls Within the Ordinary Business Exception

3M claims that only the third prong of the proposal constitutes ordinary business operations, but contends that the entire
resolution must fail nevertheless. As noted above at footnote 2, the Staff has already concluded that substantially the
same resolution seeking substantially the same actions does not meet the criteria of ordinary business operations. How-
ever, even if the Staff were to reverse earlier concurrences with the proponents, that would not justify omitting the entire
resolution when 3M admits that the first two portions do not meet the ordinary business operations exclusion. The three
prongs of the resolution are mutually distinguishable and capable of standing alone. Accordingly, the Staff should not
issue a no action ruling in support of 3M's petition, and at a minimum should allow the first two aspects of the resolu-
tion to appear in the 2005 proxy materials.

C. Substantial Implementation Arguments Fails

In its no action letter, 3M suggests that certain aspects of the Proposal [*10] have been substantially implemented. In
order for the Company to assert that the substance of the Proposal has been implemented, it must be able to demonstrate
that it uses in vitro tests for assessing "skin corrosion, irritation, absorption, phototoxicity and pyrogenicity,” when and
where applicable, together with a general commitment to "replacing animal-based tests with non-animal methods," and
followed by petitioning "regulatory agencies” to accept validated in vitro assays.

3M has implemented none of the foregoing. The Company's no action letter entirely fails to address these five specific
non-animal test methods and instead highlights its "Global Policy for Animal Welfare in Testing and Research.” The
major premise of the Policy is to "safeguard the health and safety of its customers through the judicious use of labora-
tory animals in research and development of new products.” As its name suggests, the "Policy" is entirely focused on
the "use of laboratory animals in research and development..." not on any of the points in the Proposal. The resolution
asks 3M to commit to using five validated non-animal methods to test for five specific endpoints.
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Insum, itis {*11] apparent that 3M has not substantially implemented the proposal. Accordingly, the Staff should de-
cline to concur with the Company's view on this point.

The Deadline Required by Rule 14a-8(j)(1)

Rule 14a-8(j)(1) imposes certain deadlines on the Company in connection with attempting to omit a shareholder resolu-
tion. The Rule requires in relevant part that:

If the company intends to exclude a proposal from its proxy materials, it must file its reasons with the
Commission no later than 80 calendar days before it files its definitive proxy statement and form of
proxy with the Commission. The company must simultaneously provide [the proponent] with a copy of
its submission.

We do not know when the Staff received 3M's no action letter dated January 5, 2005; however we do know when the
Company served it on the proponents of the resolution -- by telecopy on January 24, 2005, fully 19 days after the date
on 3M's letter to the Staff. n3

n3 The Company had been specifically alerted to the change of address for the proponents’ counsel in a let-
ter dated November &, 2004 which accompanied the shareholder resolution. That letter provided the Company
with counsel's new address, the effective date of the new address, and a cellular telephone number. Nevertheless,
3M sent the proponents’ copy of its no action letter to the old address, and it was eventually returned to the
Company. In a telephone conversation with 3M's Associate General Counsel, Gregg Larson, on January 24th,
we requested that he advise the Staff of the foregoing and that the proponents intended to file a response to the
no action letter. However, we are unaware of the Company's having complied with that request.

[*12]
Accordingly, on the basis of its untimely submission, the no action letter submitted by the Company should be disre-
garded in its entirety.

Conclusion

In conclusion, 3M's grounds for seeking to omit the proposal from the 2003 proxy statement are insufficient to warrant
such action. If the SEC deems any of the Company's grounds for omission to be meritorious, the proponents should be
permitted to negotiate language that will satisfy both the Company and the organization.

- Please feel free to contact me should you have any questlons or require further information. I may be reached directly at
SusanH @peta.org or 703.319.2196. e e .

Very truly yours,

Susan L. Hall
Legal Counsel

INQUIRY-3: 3M
3M Center, Building 0220-10W-15
St. Paul, MN 55133

Telephone: 651.733.2204
Facsimile: 651.737.2553
Email: gmlarson@mmm.com

January 5, 2005
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Securities and Exchange Commission
Office of the Chiet Counsel

- Division 6f Corporation Finance

Office of Chief Counsel
450 Fifth Street, N.W.
Washington, DC 20549

Re: 3M Company
Stockholder Proposal regarding animal testing

Ladies and Gentlemen:

Under Rule 14a-8(j) of the Securities Exchange Act of 1934, this letter notifies, the staff [*13] of the Division of
Corporation Finance (the "Staff") that 3M intends to omit from its proxy statement and form of proxy for 3M's 2005
Annual Meeting of stockholders (collectively, the "2005 Proxy Materials") a stockholder proposal (the "Proposal”)
submitted by Patience Pierce, Dorothy Goldberg, David Goldberg, Patricia Berman, and Marlis Shaffer (the "Propo-
nents"). A copy of the Proposal and accompanying cover letter, dated November 8, 2004, is attached as Attachment A.

In accordance with Rule 14a-8(j) of the Exchange Act, enclosed are six copies of this letter and the attachments to
this letter. By copy of this letter, 3M notifies the Proponents of its intention to omit the Proposal from its 2005 Proxy
Materials. Also pursuant to Rule 14a-8(j), this letter is being filed with the Securities and Exchange Commission (the-
"Commission") no later than 80 calendar days before 3M intends to file its definitive 2005 Proxy Materials with the
Commission. ‘

3M requests the concurrence of the Staff that it will not recommend enforcement action if 3M omits the Proposal
from the 2005 Proxy Materials for the reasons set forth in this letter. To the extent that the reasons for omitting the Pro-
posal [*14] are based on matters of law, this letter also constitutes an opinion of counsel that Rule 14a-8(j)(2)(1it) re-
quires.

I. The Proposal
The Proposal requests 3M's Board of Directors to:

1. Commit specifically to using only non-animal methods for assessing skin corrosion, irritation, absorp-
tion, phototoxicity and pyrogenicity.

2. Confirm that it is in the Company's best interest to commit to replacing animal-based tests with non-
animal methods.

3. Petition the relevant regulatory agencies requiring safety testing for the Company's products to accept
as total replacements for animal-based methods, those approved non-animal methods described above,
along with any others currently used and accepted by the Organization for Economic Cooperation and
Development (OECD) and other developed countries.

II. Reasons for Exclusion

3M believes that it may omit the Proposal for the following reasons: (A) the Proposal may be excluded under Rule
14a-8(i)(7) because part of it involves 3M's ordinary business operations; (B) the Proposal is excludable in its entirety
under Rule. 14a-8(i)(7) because one part of it relates to ordinary business operations; and (C) 3M has already substan-
tially [*15] implemented part of the Proposal and therefore may exclude that part of the Proposal under Rule 14a-
8(1)(10). The reasons for 3M's conclusions are set forth below.

A. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because It Involves Ordinary Business Operations
Since It Seeks to Involve 3M in Specific Regulatory Processes Applicable to 3M's Products.

- 3M s a diversified technology company with a global presence in health care; industrial; display and graphics; con-
sumer and office; safety, security and protection services; electronics, telecommunications and electrical; and transpor-
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tation markets. 3M has subsidiaries in more than 60 countries and manufactures or sells more than 50,000 products in
nearly 200 countries. 3M's products include medical tapes, dental and orthodontic products, pharmaceutical products
such as immune response modifiers and women's health products; pressure sensitive tapes and abrasives; optical films
and lens solutions for electronic displays, reflective sheeting for transportation safety; Scotch[R] Magic TM tape and
Post-it[R] Note products; products to protect worker safety; flexible circuits and telecommunications products; and
products used in [*16] the manufacture, repair and maintenance of cars, boats and aircraft. 3M's products include those
that are chemical-based and pharmaceuticals. 3M's new product introduction system includes a thorough assessment by
staff in medical, toxicology and environmental, health and safety departments of the safety and efficacy of 3M's prod-
ucts for our employees, users of our products and the environment. As part of this safety assessment, knowledgeable 3M
staff conducts only necessary and appropriate animal studies that have been reviewed and approved by 3M's staff vet-
erinarian and a senior 3M management committee to test the safety and efficacy of its products.

3M believes that it may exclude the Proposal under Rule 14a-8(i)(7) because it deals with matters relating to the
3M's ordinary business operations. In Exchange Act Release No. 40018 (May 21, 1998) (the "1998 Release"), the
Commission explained that the general underlying policy of this exclusion is consistent with the policy of most state
corporate laws: viz., to confine the resolution of ordinary business problems to management and the board of, directors,
since it is impracticable for shareholders to decide how to solve such problems [*17] at an annual shareholders meet-
ing. The Commission further explained that the ordinary business exclusion rests on two principal considerations. The
first relates to the subject matter of the proposal. The 1998 Release states that "certain tasks are so fundamental to man-
agement's ability to run a company on a day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight.” The second consideration relates to the degree to which the proposal attempts to "micro-
manage" the company by "probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment." Id. (citing Exchange Act Release No. 12999 (Nov. 22,
1976)). Such micromanagement may occur where a proposal "seeks to impose specific ... methods for implementing
complex policies." Id.

‘While we understand that proposals implicating social policy issues are sometimes permissible notwithstanding
their intrusion into ordinary business operations, in this case the Proposal is excludible because at a minimum the third
part of the Proposal requests that 3M's Board of Directors "petition the relevant regulatory agencies requiring [*18]
safety testing for the Company's products to accept as total replacements for animal, based methods," non-animal meth-
ods for assessing skin corrosion, irritation, absorption, phototoxicity and pyrogenicity, "along with any others currently
used and accepted by the Organization for Economic Cooperation and Development (OECD) and other developed coun-
tries.” Because this resolution requests 3M to take specific actions relating to regulatory processes involving an aspect
of 3M's products and operations, the Proposal is excludible as a matter relating to 3M's ordinary business operations.

The Staff has consistently concurred that proposals requesting a company to take actions related to the regulatory
and legislative processes relevant to a company's products or services may be excluded under Rule 14a-8(i)(7). In Niag-
ara Mohawk Holdings, Inc. (avail. Mar. 5, 2001), the Staff permitted exclusion of a proposal requesting that the com-
pany prepare a report on pension-related issues being considered in federal regulatory and legislative proceedings. The
Staff found that the proposal was excludable as a matter related to the company's "ordinary business operations (i.e.
evaluating the impact [*19] of legislative and regulatory actions ...)." Additionally, in Int'! Business Machines Corp.
(avail. Mar. 2, 2000), the Staff concurred with exclusion of a proposal requesting the company to prepare a report re-
garding issues under review by federal regulators and legislative proposals relating to cash balance plan conversions. In
concurring that the proposal was excludable, the Staff stated, "We note that the proposal appears directed at involving
IBM in the political or legislative process relating to an aspect of IBM's operations.” See also Electronic Data Systems
Corp. (avail. Mar. 24, 2000) (similar proposal requiring a study of regulatory and legislative issues also held to be ex-
cludable pursuant to 14a-8(i)(7)). Likewise, in Pacific Enterprises (avail. Feb. 12, 1996), the Staff concurred that a pro-
posal addressed to a California utility asking that it dedicate the resources of its regulatory, legislative and legal depart-
ments to ending California utility deregulation was excludable because it was directed at involving the company in the
political or legislative process relating to an aspect of the company's operations. And in Int'l Business Machines Corp.
(avail. [*20] Jan. 21, 2002}, the Staff concurred that a proposal that required the company to join with other corpora-
tions in support of a national health insurance system could be excluded because the proposal appeared directed at in-
volving the company in the "political or legislative process relating to an aspect of the company's operations.” Similar to
the proposals discussed above, the Proposal explicitly requests 3M to "petition the relevant regulatory agencies” with
respect to an aspect of the 3M's products and business operations.
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The Staff's position in no-action letters is that proposals involving regulatory and legislative processes that relate to
an aspect of the company's products, services or operations fall within the scope of "ordinary business.” See Philip Mor-
ris Companies Inc. (avail. Jan. 3, 1996) (proposal that the company refrain from all legisiative efforts to preempt local
laws concerning the sale and distribution of tobacco products was excludable because a registrant's lobbying activities
concerning its products go to decisions about ordinary business operations). In contrast, proposals dealing generically
with lobbying activities and that do not relate to a company's [*21] products, services or operations are considered to
relate to general political activities that are not excludable as "ordinary business."” In General Electric Co. (avail. Feb.
22, 2000), the proposal required GE to publish a report regarding its policies and the use of shareholder funds for politi-
cal purposes. The Staff concluded that the proposal was not excludable because the proposal was directed at GE's "gen-
eral political activities," as opposed to GE's products, services or operations.

This Proposal is similar to the proposal in Philip Morris, and unlike the proposal addressed in General Electric Co.,
because the clear language of the Proposal specifically relates to 3M's products and business operations. The Proposal
requires that 3M "petition the relevant regulatory agencies requiring safety testing for the Company's products” (empha-
sis added). Consistent with the Staffs prior interpretations of similar proposals, because the Proposal specifically re-
quests 3M to take actions' relating to regulatory processes applicable to the company's products, the Proposal falls
within 3M's “ordinary business operations” and may therefore be excluded under Rule 14a-8(i)(7).

In addition [*¥22] to the precedent discussed above supporting exclusion of the Proposal, an examination of the
Proposal in light of the dual considerations underlying the ordinary business exclusion (as explained by the Commission
in the 1998 Release) demonstrates' that the third part of the Proposal (that specifically requests 3M to take actions relat-
ing to regulatory processes applicable to the company's products) involves 3M's day-to-day ordinary business opera-
tions. 3M is a diversified technology company with subsidiaries in more than 60 countries that manufactures or sells
more than 50,000 products in nearly 200 countries. As a result of the many international, federal and state regulations to
which it is subject, 3M devotes significant resources around the world to regularly monitoring compliance with existing
regulations, reviewing proposed regulations and participating in ongoing regulatory and legislative processes on the
national, international and local levels. The company's global compliance efforts are critical to ensuring that 3M takes
appropriate action under existing and possible future regulations. The third part of the Proposal seeks to intervene inap-
propriately in 3M's day-to-day [*23] operations in contravention of the Commission's clear policy mandate against such
intervention that underlies the ordinary business exclusion.

An analysis of the Proposal in light of the second consideration underlying the ordinary business exclusion -- "the
degree to which the Proposal attempts to 'micro-manage’ the company by probing too deeply into matters of a complex
nature upon which shareholders, as a group, would not be in a position to make an informed judgment” -- also shows
that the Proposal is squarely within the ordinary business of the company. By seeking to involve 3M in the regulatory
process to gain acceptance of certain non-animal methods as total replacements for animal-based methods, the Proposal
raises very complex issues "upon which shareholders, as a group, would not be in a position to make an informed judg-
ment” (1998 Release) and which are properly left to, the management of the company to resolve. The Proposal would
require 3M to petition relevant regulatory agencies requiring safety testing for its products (e.g., in the United States, the
agencies would include the Food and Drug Administration, the Environmental Protection Agency, the Consumer Prod-
uct [*24] Safety Commission, and the Occupational Safety and Health Administration, not to mention the applicable
state and international agencies) to accept as total replacements for animal-based methods, those approved non- animal
methods for assessing skin corrosion, irritation, absorption, phototoxicity and pyrogenicity, along with any others cur-
rently used and accepted by the Organization for Economic Cooperation and Development (OECD) and other devel-
oped countries. Such an effort requires a complex analysis of (i) the differences between "animal-based methods and
"non-animal based methods" for each of the chemical ingredients in 3M's substantial number of products; (ii) a thor-
ough understanding of the medical, toxicological and scientific standards, including the methods for assessing skin cor-
rosion, irritation, absorption, phototoxicity and pyrogenicity; (iii) which test methods are acceptable to each applicable
agency in each of the more than 200 countries where 3M does business; (iv) a thorough understanding and knowledge
of the "non-animal methods” currently used and accepted by the OECD and other developed countries; and (v) whether
such non-animal methods for testing the safety and [¥25] efficacy of its products will ensure the safety of consumers.
Such a complex inquiry is precisely the type of inquiry that should not be left to shareholders to resolve at an annual
meeting and is therefore appropriately captured within the ordinary business exclusion.

We are aw